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Open Meetings
Statewide agencies and regional agencies that extend into four or more counties post
meeting notices with the Secretary of State.
Meeting agendas are available on the Texas Register's Internet site:
http://www.sos.state.tx.us/open/index.shtml
Members of the public also may view these notices during regular office hours from a
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner
of 11th Street and Brazos) Austin, Texas.  To request a copy by telephone, please call
463-5561 in Austin. For out-of-town callers our toll-free number is 800-226-7199. Or
request a copy by email: Subadmin@sos.state.tx.us
For items not available here, contact the agency directly. Items not found here:
• minutes of meetings
• agendas for local government bodies and regional agencies that extend into fewer
than four counties
• legislative meetings not subject to the open meetings law
The Office of the Attorney General offers information about the open meetings law,
including Frequently Asked Questions, the Open Meetings Act Handbook, and Open
Meetings Opinions.
http://www.oag.state.tx.us/opinopen/opengovt.shtml
The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839).
Additional information about state government may be found here:
http://www.state.tx.us/
...
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.
Ethics Advisory Opinion
EAO-467. The Texas Ethics Commission has been asked whether cer-
tain corporate expenditures for a lobbyist to attend a political fundraiser
golf tournament are permissible. (AOR-530)
SUMMARY
The lobby law does not prohibit a corporation from making the expen-
ditures for a lobbyist’s own transportation, lobbyist lodging, and food
and beverages to attend a political fundraiser. If the expenditures were
not made with the intent that they be used in connection with a cam-
paign for an elective ofce or made with the intent to assist an elective
ofceholder, they are not regulated by Title 15 of the Election Code. A
corporation may not pay a lobbyist’s entry fee to the golf tournament.
The fact that the corporate employee while on corporate time makes the
expenditures instead of the corporation making the expenditures does
not change the result to the questions discussed above.
The Texas Ethics Commission is authorized by §571.091 of the Gov-
ernment Code to issue advisory opinions in regard to the following
statutes:
(1) Chapter 572, Government Code;
(2) Chapter 302, Government Code;
(3) Chapter 303, Government Code;
(4) Chapter 305, Government Code;
(5) Chapter 2004, Government Code;
(6) Title 15, Election Code;
(7) Chapter 36, Penal Code; and
(8) Chapter 39, Penal Code.
Questions on particular submissions should be addressed to the Texas
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TITLE 4. AGRICULTURE
PART 1. TEXAS DEPARTMENT OF
AGRICULTURE
CHAPTER 19. QUARANTINES AND
NOXIOUS PLANTS
SUBCHAPTER P. DIAPREPES ROOT WEEVIL
QUARANTINE
4 TAC §19.161
The Texas Department of Agriculture (the department) pro-
poses amendments to §19.161, concerning a quarantine for
the Diaprepes root weevil, Diaprepes abbreviatus (L). The
amendments are made to prevent the spread of the Diaprepes
root weevil into other citrus and nursery growing areas of
Texas and to facilitate its eradication. Due to the detection of
Diaprepes root weevils in 2001 in an orange grove located 0.2
miles West of the intersection of Hobbs Drive and North 2nd
Street in McAllen, Texas, the department quarantined the grove
and the area within 300-yards surrounding the grove to facilitate
eradication of this pest. As a part of this effort, Tedder traps are
deployed in both the quarantined area and the area adjacent
to the quarantined area, and monitored weekly. Of the 269
traps currently in use, 124 are deployed outside the quarantined
area. Seventeen adults of Diaprepes were detected outside the
quarantined area, a majority in August - November of 2005. Of
the 17 adults, nine were detected in and around the Timberhill
Mobile Park and 8 in and around Plaza del Lagos. As a result
of the detections, the department adopted on an emergency
basis on December 2, 2005, the proposed amendments to the
Diaprepes root weevil quarantine that are the subject of this
ling. The emergency ling was published in the December
16, 2005, issue of the Texas Register (30 TexReg 8371). The
department believes that the expansion of the quarantined area,
as proposed, enhances chances for a successful eradication
since it prevents articial spread of the quarantined pest into
other citrus and nursery growing areas of Texas.
Amended §19.161 expands the quarantined area in correspon-
dence with the detection of the Diaprepes root weevils outside
the current quarantined area.
Dr. Shashank Nilakhe, state entomologist, has determined that
for the rst ve-year period the proposed amendments are in
effect, there is no anticipated scal impact on state or local gov-
ernment as a result of administration and enforcement of the
amended section, as proposed.
Dr. Nilakhe has also determined that for each year of the rst
ve years the proposed amendments are in effect, the public
benet anticipated as a result of enforcing the amended sec-
tion will be that the amendments will assist in eradication of the
pest and prevention from it becoming widespread. Treatments
to eradicate the quarantined pest will be required in those areas
identied in the quarantine, as amended. The department will
contract with a commercial applicator to make the required treat-
ments in dooryards, and treatments to groves will be handled
through a cooperative effort with Texas Citrus Mutual. There will
be no costs to individuals, microbusinesses or small businesses
required to comply with the amended section.
Comments on the proposal may be submitted to Dr. Shashank
Nilakhe, State Entomologist, Texas Department of Agriculture,
P.O. Box 12847, Austin, Texas 78711. Comments must be re-
ceived no later than 30 days from the date of publication of the
proposal in the Texas Register.
The amendments to §19.161 are proposed under the Texas
Agriculture Code, §71.001, which authorizes the department
to establish quarantines against out-of-state diseases and
pests; §71.002, which authorizes the department to establish
quarantines against in-state diseases and pests; and §71.007,
which authorizes the department to adopt rules as necessary to
protect agricultural and horticultural interests, including rules to
provide for specic treatment of a grove or orchard or of infested
or infected plants, plant products, or substances.
The Texas Agriculture Code, Chapter 71, is affected by this pro-
posal.
§19.161. Quarantined Areas.
The quarantined areas are:
(1) Within Texas:
(A) the citrus grove located in Hidalgo County,
McAllen, Texas, 0.20 miles West of the intersection of Hobbs Drive
and North 2nd Street and the area within approximately 300[-]yards
surrounding the grove in all directions; the property located at 9601
N. 10th Street, Unit 1-11, Hidalgo County, McAllen, Texas and the
surrounding area within approximately 300 yards in all directions,
including the citrus grove, comprised of approximately 20 acres,
located south of the Timberhill Mobile Park; and the property located
at 3539 Plaza del Lagos, Hidalgo County, Edinburg, Texas and the
surrounding area within approximately 300-yards in all directions; and
(B) any other area where the quarantined pest is de-
tected.
(C) The map of the quarantined area may be obtained
from the Valley Regional Ofce, 900-B, East Expressway, San Juan,
Texas 78589.
(2) (No change).
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This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Department of Agriculture
Earliest possible date of adoption: February 26, 2006
For further information, please call: (512) 463-4075
TITLE 16. ECONOMIC REGULATION
PART 1. RAILROAD COMMISSION OF
TEXAS
CHAPTER 3. OIL AND GAS DIVISION
16 TAC §3.80
The Railroad Commission of Texas proposes to amend §3.80,
relating to Commission Forms, Applications and Filing Require-
ments, to add three new Railroad Commission Oil and Gas Divi-
sion Forms to Table 1. The new forms are Form OW-1, entitled
"Application for Authority to Conduct a Surface Inspection of Or-
phaned Oil or Gas Wells"; Form OW-2, entitled "Application for
Certicate of Designation as the Operator of Orphaned Oil or
Gas Wells"; and Form OW-3, entitled "Application for Payment
for Reactivating or Plugging an Orphaned Oil or Gas Well." The
Commission also proposes to delete from Table 1 the entries for
Forms P-1 and P-2, Producer’s Monthly Report of Oil Wells and
Producer’s Monthly Report of Gas Wells, respectively.
The Commission has designed the proposed new forms pro-
posed to be added to Table 1 of §3.80(a) to meet the require-
ments established by those sections of House Bill (HB) 2161, en-
acted by the 79th Texas Legislature (Regular Session, 2005), re-
lating to the Orphan Well Reduction Program and plugging of or-
phaned wells by surface estate owners. HB 2161, among other
things, added to Chapter 89 of the Texas Natural Resources
Code a new §89.047, relating to the Orphaned Well Reduction
Program. This new section includes procedures, requirements,
and incentives for a person to assume operatorship and regula-
tory responsibility for orphaned oil or gas wells. The new statu-
tory provision requires that the Commission establish a program
to allow approval of applications for authorization that would al-
low an operator to perform an inspection of a well site for consid-
eration of assuming operatorship of an orphan well, to provide
for payments from the state’s Oil-Field Cleanup Fund (OFCUF)
to "adopters" of orphaned wells, and to provide for the certica-
tion of a well as "orphan" for the purpose of a severance tax ex-
emption and exemption from Oil-Field Cleanup Regulatory fees
on production from "adopted" orphaned wells. This program be-
came effective on January 1, 2006.
HB 2161 also added to Chapter 89 of the Texas Natural Re-
sources Code new §89.048, which authorizes the Commission
to reimburse from the Oil-Field Cleanup Fund a portion of costs
incurred by surface estate owners who plug orphaned wells on
their property. This new section also became effective on Jan-
uary 1, 2006.
New §89.048 of the Texas Natural Resources Code denes an
"orphaned well" as a well for which the Commission has issued a
permit, for which production of oil or gas or another activity under
Commission jurisdiction has not been reported to the Commis-
sion for the preceding 12 months, and whose operator’s Com-
mission-approved P-5 Organizational Report has lapsed.
The Commission proposes new Form OW-1, Application for Au-
thority to Conduct a Surface Inspection of Orphaned Oil or Gas
Wells, which is designed to ensure that the eligibility and other
requirements of Texas Natural Resources Code, §89.047(b), (c),
(d), and (e) are met. The Commission proposes that a person
considering assumption of operatorship and regulatory responsi-
bility for orphaned wells would le Form OW-1 and any required
attachments in order to nominate the wells and apply for author-
ity to conduct a surface inspection to determine whether he/she
wishes to be designated as the operator of the wells. Proposed
Form OW-1 would require that the applicant and the wells pro-
posed for nomination meet the eligibility and other requirements
of §89.047. If the wells have not been nominated already and
the operator applying for well nomination meets all eligibility re-
quirements, the Commission would accept the nomination and
issue conrmation of authority to conduct a surface inspection
of the nominated wells. The authority would expire 30 calendar
days from the date of Commission approval. Statutory condi-
tions of the authority include compliance with certain notice re-
quirements and limitations of this authority. At least three days
before the date of the surface inspection, the applicant must de-
liver written notice to the owner of record of the surface estate
and any occupant of the tract on which the well is located.
The Commission proposes also to request that such notice be
given to the appropriate Commission District Ofce. As required
by Texas Natural Resources Code, §89.047(d), Form OW-1
states that the notice must include a copy of Commission-ap-
proved conrmation of authority to conduct a surface inspection;
identify the orphaned wells; state the name, address, and
telephone number of the operator; state the date the person
intends to conduct the surface inspection; state the name of
at least one representative of the person who will participate
in the surface inspection; and state that the person intends to
inspect the orphaned well in accordance with this section for the
purpose of assessing the current status and viability of the well.
These requirements would be satised by providing a copy of
the completed and approved Form OW-1.
Proposed Form OW-1 also advises of the statutory limits placed
by Texas Natural Resources Code, §89.047(e), on the authority
to conduct a surface inspection. In conducting a surface inspec-
tion of the orphaned wells, the person may visually inspect the
wells and all related equipment, tanks, and other facilities and
may conduct noninvasive testing such as using a gauge to deter-
mine the pressure present at the wellhead but may not produce
oil or gas from the wells, reenter the wells, pull tubing from or
perform any other type of downhole work on the wells, conduct
a salvage operation on the wells, or remove any tangible item
from the well site or lease.
The Commission also proposes to include on Form OW-1 a no-
tice to the applicant that issuance of the Conrmation to Con-
duct a Surface Inspection of Orphaned Wells does not guarantee
that the Commission will designate the applicant as the opera-
tor of the referenced wells nor will it prevent transfer of the wells
to an operator who has a good faith claim. The Commission
must process any request for lease or well transfer (Form P-4)
as those requests are received.
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If after 30 days from the date of Commission approval of the au-
thority to conduct a surface inspection or if after conducting the
surface inspection the operator does not wish to be designated
as the operator of the wells, the wells again would become eligi-
ble for nomination by another operator.
If an operator wishes to be designated as the operator of or-
phaned oil or gas wells under the Orphaned Well Reduction Pro-
gram B whether or not the operator wishes to conduct a surface
inspection of the orphaned wells B the operator must meet cer-
tain eligibility requirements and submit certain information and
forms to the Commission. In order to be designated as the oper-
ator of orphaned wells under the Orphaned Well Reduction Pro-
gram, the operator must be an operator in good standing and
must have sufcient nancial security in accordance with §3.78,
relating to Fees and Financial Security Requirements) to cover
the well or wells for which he wishes to be designated as op-
erator. An operator in good standing is an operator who has a
Commission-approved organization report; is the designated op-
erator of at least one well within the Commission’s jurisdiction;
has led with the Commission under Texas Natural Resources
Code, §91.104, a bond, letter of credit, or cash deposit in an
amount sufcient to qualify to operate one or more wells; and
is not the subject of a Commission or court order regarding a
violation of a Commission rule with which the operator has not
complied or a complaint that has been docketed by the Com-
mission alleging a violation of a Commission rule. In addition, if
the well is subject to a Commission Final Order requiring plug-
ging, the Commission must rst conduct a hearing and enter a
superceding order before the operator can be designated as the
operator of the well.
If the operator meets all of the eligibility requirements, the oper-
ator may apply to the Commission for a Certicate of Designa-
tion as the Operator of Orphaned Oil or Gas Wells. The Com-
mission proposes new Form OW-2, Application for Certicate of
Designation as the Operator of Orphaned Oil or Gas Wells, for
this purpose. The Form OW-2 must be accompanied by a com-
pleted and signed Form P-4, Producer’s Transportation Authority
and Certicate of Compliance, in accordance with §3.58, relat-
ing to Oil, Gas, or Geothermal Resource Operator’s Reports; if
necessary, a completed and signed Form P-6, Request for Per-
mission to Consolidate/Subdivide Leases, if the operator is not
requesting designation as the operator of all wells on a lease;
a factually supported claim based on a recognized legal theory
to a continuing possessory right in the mineral estate accessed
by the well, such as evidence of a current oil and gas lease or
a recorded deed conveying a fee interest in the mineral estate;
and a non-refundable fee in the amount of $250 for each well for
which the operator wishes to be designated as the operator.
If all requirements were met, the Commission would issue the
Certicate of Designation as Operator of an Orphaned Well, in
accordance with Texas Natural Resources Code, §89.047, by
approving the Form OW-2.
An operator adopting orphaned wells from January 1, 2006, to
December 31, 2007, may be eligible to receive certain benets,
such as a payment from the Oil-Field Cleanup Fund and/or an
exemption from severance taxes (Tax Code, §202.060) and Oil-
Field Cleanup Regulatory fees (Texas Natural Resources Code,
§§81.116 and 81.117) on future oil or gas production from the
wells.
An operator who is designated as the operator of an orphaned
oil or gas well (an operator who has received a Commis-
sion-approved Certicate of Designation as Operator of an
Orphaned Well, in accordance with Texas Natural Resources
Code, §89.047) may be entitled to a severance tax exemption.
HB 2161 amended Chapter 202 of the Tax Code to provide
a severance tax exemption from oil or gas produced from a
reactivated orphaned well under the Orphaned Well Reduction
Program.
The person responsible for paying the tax must apply to the
Comptroller of Public Accounts (Comptroller). The statutes re-
quire that an application for a severance tax exemption include
a copy of the certicate of designation as the operator of an
orphaned well issued by the Commission and require that the
Comptroller approve the application if the person demonstrates
that the hydrocarbon production is eligible. The Comptroller may
require a person applying for the tax exemption to provide any
relevant information necessary and may establish procedures to
comply with the new law. The exemption takes effect on the rst
day of the month following the month in which the Comptroller
approves the application. Because the exemption is non-trans-
ferable, if the person to whom this certicate is issued ceases
to be the operator of the well as shown by Commission records,
the Commission will notify the Comptroller and the exemption
will expire on the date the Comptroller receives the notice.
In addition, an operator who is designated as the operator of
an orphaned oil or gas well (an operator who has received a
Commission-approved Certicate of Designation as Operator of
an Orphaned Well, in accordance with Texas Natural Resources
Code, §89.047) may be entitled to a payment of $0.50 per foot
of well depth if the operator plugs the well or reactivates the well.
If the operator and the well meet the eligibility requirements, the
operator may apply for payment. A well is considered to be in
continuous active operation for purposes of payment if: (1) the
well is a producing well (a well classied by the Commission as
an oil or gas well in accordance with Commission rules) and the
well has produced at least 10 barrels of oil or 100 mcf of gas
per month for at least three consecutive months as shown in
Commission records and as authorized by a permit issued by
the Commission; or (2) the well is a service well and the well
has been used for the disposal or injection of oil and gas wastes
or another purpose related to the production of oil or gas for at
least three consecutive months as shown in Commission records
and as authorized by a permit issued by the Commission. The
statutes dene a "Service well" as a well for which the Commis-
sion has issued a permit that is not a producing well, including
an injection, disposal, or brine mining well.
The Commission proposes that a designated operator wishing
to apply for the payment authorized under Texas Natural Re-
sources Code, §89.047, would le with the Commission’s Field
Operations Section a completed and signed Form OW-3, Appli-
cation for Payment for Reactivating or Plugging an Orphaned Oil
or Gas Well, and any required attachments, including a copy of
the Commission-approved certicate of designation as the op-
erator of an orphaned well; and, if the well was plugged, Form
W-3 (Plugging Record); if the well was produced, signed docu-
mentation proving that the well produced at least 10 barrels of
oil or 100 mcf of gas per month for at least three consecutive
months; or if the well was used as a service well, a copy of the
injection/disposal/other well permit, a copy of the completion re-
port, and signed documentation proving that the well was used
as an injection or disposal or other service well for a period of at
least three consecutive months.
In accordance with Texas Natural Resources Code, §89.047, the
operator must be designated as the operator of the orphaned
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well on or after January 1, 2006, and on or before December 31,
2007, in order to be entitled to receive the payment under the Or-
phan Well Reduction Program. In addition, the statutes require
that the Commission make payments to operators in the same
order the Commission determines the operators to be entitled to
the payments. Further, the aggregate amount of such payments
in a state Fiscal Year (September 1 through August 31) may not
exceed $500,000. And, as mentioned before, the payment is
nontransferable; therefore, the Commission may make the pay-
ment only to the operator who was designated as the operator
of the orphaned well. Finally, an operator may not receive more
than one payment under that subsection for the same well or cu-
mulative payments in an amount that exceeds the amount of the
bond, letter of credit, or cash deposit the operator has led with
the Commission under Texas Natural Resources Code, §91.104.
HB 2161 also provides for civil penalties for ling a false appli-
cation for the purpose of receiving a tax exemption and provides
the Attorney General with the authority to recover a penalty.
As noted, HB 2161 also added to Chapter 89 of the Texas Natu-
ral Resources Code new §89.048, which authorizes reimburse-
ment of a portion of the costs incurred by a surface estate owner
for plugging or orphaned wells. The Commission proposes that
a surface estate owner complete and le proposed new Form
OW-3, Application for Payment for Reactivating or Plugging an
Orphaned Oil or Gas Well, when applying for such reimburse-
ment.
New Texas Natural Resources Code, §89.048, authorizes the
Commission to reimburse the owner for the cost of plugging an
orphaned well on the surface owner’s property in an amount
not to exceed 50 percent of the lesser of actual costs or the
average cost incurred by Commission in the preceding 24
months in plugging similar wells. The new section authorizes
the Commission to make such payments from the Oil-Field
Cleanup Fund (OFCUF). Under Texas Natural Resources
Code, §89.048, the surface estate owner must contract with a
Commission-approved well plugger to plug an orphaned well on
his/her property. The well plugger under contract must mail to
the operator of record at least 30 days before plugging opera-
tions a notice of its intent to plug, assume responsibility for the
physical operation and control of the well (le a one-signature
Form P-4, Producer’s Transportation Authority and Certicate
of Compliance), le nancial security to cover the well, and plug
the well in compliance with Commission rules. Upon successful
plugging of the well by the well plugger, the surface estate
owner would submit to the Commission a completed and signed
Form OW-3 and documentation of the plugging costs. The
Commission would then reimburse the surface estate owner
from the OFCUF for the lesser of 50 percent of the documented
well-plugging costs or the average Commission costs for plug-
ging a similar well in the same general area within the preceding
24 months.
The Commission also proposes to delete from Table 1 the en-
tries for Forms P-1 and P-2, Producer’s Monthly Report of Oil
Wells and Producer’s Monthly Report of Gas Wells, respectively.
These forms were replaced by Form PR, Monthly Production Re-
port, on February 11, 2005.
Leslie Savage, Oil and Gas Division planner, has determined
that for each year of the rst ve years the amendments as pro-
posed would be in effect, there will be scal implications for the
state. The Orphaned Well Reduction Program became effective
on January 1, 2006. Only those orphaned wells that are adopted
between January 1, 2006, and December 31, 2007, are eligible
for payments from the OFCUF and exemptions from severance
tax and OFCUF regulatory fees on production. The law limits
Commission payments to such operators from the OFCUF to
$500,000, in the aggregate, per scal year.
The Orphaned Well Reduction Program will result in a maximum
cost to the OFCUF (Fund 145) of $500,000 for each scal year
from Fiscal Year 2006 through Fiscal Year 2010. The Commis-
sion estimates the cost to modify its computer systems to track
any change of ownership of "adopted" wells to be approximately
$21,300 in FY 2006. The $250 per well fee to adopt an orphaned
well will offset those costs, as will the potential reduction in lia-
bility to the state’s OFCUF. In addition, the Commission believes
that the bill would result in a positive scal impact to the State
associated with the increased production, but staff is unable to
estimate this impact.
In Fiscal Year 2004, 743 wells were taken over by a new oper-
ator for which the P-5 Organization Report was delinquent for
one year or longer. However, the new statutory provisions limit
the maximum "pay-out" to operators who adopt orphan wells to
$500,000, in the aggregate, per scal year. That maximum of
$500,000 would cover 1,000,000 feet of well depth at $0.50 per
foot. Assuming that the Commission’s average plugging cost is
about $3.00 per foot, the liability removed from the OFCUF would
be $2.50/foot ($3.00 - $0.50), on the condition that the wells are
put back in operations or plugged within three years. Although
the Commission would pay out a maximum of $500,000 each
scal year from the OFCUF, the liability to the OFCUF could be
reduced by a maximum of $2,500,000 each scal year as a re-
sult of HB 2161. The average depth of all orphaned wells is 2841
feet. Using the 1,000,000-foot number noted above, up to 352
wells could be taken out of the orphaned well population annu-
ally.
There will be no scal implications for local governments.
Ms. Savage has estimated that the cost of compliance with
the proposed amendments to §3.80 for individuals, small busi-
nesses, or micro-businesses will be negligible. Participation in
the program is voluntary; nothing in the statutes requires an op-
erator to take over wells under the Orphaned Well Reduction
Program, so the cost to any one operator of taking over an or-
phaned well would not increase. Furthermore, the costs that
would be born by any operator who wishes to "adopt" an or-
phaned well under the Program would be offset by the benets
available through the Program.
Texas Government Code, §2006.002, requires a state agency
considering adoption of a rule that would have an adverse eco-
nomic effect on small businesses or micro-businesses to reduce
the effect if doing so is legal and feasible considering the pur-
pose of the statutes under which the rule is to be adopted. Be-
fore adopting a rule that would have an adverse economic effect
on small businesses or micro-businesses, a state agency must
prepare a statement of the effect of the rule on small businesses
and micro-businesses. This statement must include an analysis
of the cost of compliance with the rule for small businesses and
micro-businesses and a comparison of that cost with the cost of
compliance for the largest businesses affected by the rule, using
cost for each employee, cost for each hour of labor, or cost for
each $100 of sales.
Because entities required to le an organization report and
afliates of such entities performing operations within the juris-
diction of the Commission are not required to make lings with
the Commission reporting number of employees, labor costs,
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amount of sales, or gross receipts, the Commission cannot
determine whether a particular entity required to comply with
the proposed amendments to §3.80 may be a small business or
a micro-business. However, the Commission has determined
that it is likely that some operators would meet the denitions of
these terms in Texas Government Code, §2006.001. The Com-
mission assumes further that, during a given year, at least one
entity desiring to adopt an orphaned well under the Orphaned
Well Reduction Program would be an individual, small business,
or micro-business. Application under the Orphaned Well Re-
duction Program, including ling of proposed Form OW-1, Form
OW-2, Form OW-3 and required attachments is discretionary
and, therefore, involve no additional costs. Furthermore, the
requirements, prerequisites, and fees for receiving authority to
conduct a surface inspection, designation as the operator of
an orphaned oil or gas well, and payment for eligible adopted
orphaned wells are the same requirements imposed by statute.
The Commission has no discretion to change such require-
ments.
The Commission believes that adoption of proposed Forms
OW-1, OW-2, and OW-3 would aid operators wishing to reap the
benets available under the Orphaned Well Reduction Program
by clarifying the requirements, thereby reducing the possible
compliance costs.
For the purpose of making the comparison required by Texas
Government Code, §2006.002(c), the Commission assumes
that, during a given year, at least one entity applying for authority
to conduct a surface inspection of orphaned oil or gas wells
by ling Form OW-1 with the Commission in accordance with
§3.80 would be an individual, small business, or micro-business
and that the that the cost of writing, typing, copying, and mailing
the Form OW-1 and attachments would be $50. Therefore, the
cost of complying with §3.80, as amended, would be $50 per
employee if the entity has one employee, $2.50 if the entity
has 20 employees, and $0.50 per employee if the entity has 99
employees. Comparable cost per employee of electronic ling
for the largest businesses affected by the proposed amendment
would be $0.10 for an employer of 500 persons and $0.05 for
an employer of $1,000 persons.
Ms. Savage also has determined that for each year of the rst
ve years that the amendments would be in effect, the primary
public benet would be increased production or other activities
that support production for those orphaned wells that are reacti-
vated and a reduction in the possibility of pollution of surface or
subsurface water for those orphaned wells that are plugged.
Comments on the proposal may be submitted to Rules Coor-
dinator, Ofce of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission
specically requests comments and information on the pro-
posed form changes that are part of this rulemaking. The
Commission will accept comments for 30 days after publication
in the Texas Register, and encourages all interested persons to
submit comments no later than the deadline. The Commission
cannot guarantee that comments submitted after the deadline
will be considered. For further information, call Ms. Sav-
age (512) 463-7308. The status of Commission rulemakings in
progress is available at www.rrc.state.tx.us/rules/proposed.html.
The Commission proposes the amendments to §3.80 pursuant
to Texas Natural Resources Code, §81.051 and §81.052, which
give the Commission jurisdiction over all persons owning or en-
gaged in drilling or operating oil or gas wells in Texas and the au-
thority to adopt all necessary rules for governing and regulating
persons and their operations under Commission jurisdiction; and
Texas Natural Resources Code, §§89.047 and 89.048, which es-
tablish the Orphaned Well Reduction Program, and which, with
Texas Natural Resources Code, §91.112, authorize the Com-
mission to make payments to surface estate owners who plug
orphaned oil or gas wells on their property.
Statutory authority: Texas Natural Resources Code, §§81.051,
81.052, 89.047, 89.048, and 91.112.
Cross-reference to statute: Texas Natural Resources Code,
§§81.051, 81.052, 89.047, 89.048, and 91.112.
Issued in Austin, Texas on January 10, 2006.
§3.80. Commission Oil and Gas Forms, Applications, and Filing Re-
quirements.
(a) Forms. Forms required to be led at the Commission shall
be those prescribed by the Commission as listed in Table 1 of this sub-
section. A complete set of all Commission forms listed on Table 1
required to be led at the Commission shall be kept by the Commis-
sion secretary and posted on the Commission’s web site. Notice of any
new or amended forms shall be issued by the Commission. For any
required or discretionary ling, an organization may either le the pre-
scribed form on paper or use any electronic ling process in accordance
with subsections (e) or (f) of this section, as applicable. The Commis-
sion may at its discretion accept an earlier version of a prescribed form,
provided that it contains all required information and meets the require-
ments of subsection (e)(3) of this section.
Figure: 16 TAC §3.80(a)
(b) - (f) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Railroad Commission of Texas
Earliest possible date of adoption: February 26, 2006
For further information, please call: (512) 475-1295
PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS
CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER J. COSTS, RATES AND
TARIFFS
DIVISION 2. RECOVERY OF STRANDED
COSTS
16 TAC §25.263
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The Public Utility Commission of Texas (commission) proposes
an amendment to §25.263, relating to True-Up Proceeding. The
proposed amendment will implement the provisions of Public
Utility Regulatory Act (PURA) §39.262, which sets forth the re-
quirements for the nal true-up of stranded costs. This rule is a
competition rule subject to judicial review as specied in PURA
§39.001(e). Project Number 32008 is assigned to this proceed-
ing.
The commission proposes to amend §25.263 by modifying sub-
section (l)(3), which establishes the interest rate used to de-
termine carrying costs on a utility’s unsecuritized true-up bal-
ance. The proposed amendment changes the interest rate from
the utility’s cost of capital established in the utility’s unbundled
cost-of-service proceeding to the utility’s most recently autho-
rized or reported cost of debt. Additionally, the commission pro-
poses to delete subsection (d)(1), which establishes the sched-
ule by which companies were to le their true-up applications.
Subsection (d)(1) is no longer needed because the ling dates
listed therein have passed.
Darryl Tietjen, Director of the Financial Review Section of the
Electric Industry Oversight Division, has determined that for each
year of the rst ve-year period the proposed section is in effect,
there will be no scal implications for state or local government
as a result of enforcing or administering the section.
Mr. Tietjen has also determined that for each year of the rst ve
years the proposed section is in effect, the public benet antici-
pated as a result of enforcing the section will be a more accurate
alignment of the risks borne by the utilities in recovering from
retail customers the unsecuritized true-up balances and interest
charges on those balances, which are included in rates for elec-
tric delivery service. There will be no adverse economic effects
on small businesses or micro-businesses as a result of enforcing
this section. There is no anticipated economic cost for persons
who are required to comply with the section as proposed.
Mr. Tietjen has also determined that for each year of the rst
ve years the proposed section is in effect, there should be no
effect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure Act
§2001.022.
The commission Staff will conduct a public hearing on this rule-
making under the Administrative Procedure Act, Texas Govern-
ment Code §2001.029 at the commission’s ofces, located in the
William B. Travis Building, 1701 North Congress Avenue, Austin,
Texas, 78701, on Wednesday, March 1, 2006, at 10:00 a.m.
Comments on the proposed amendment (16 copies) may be
submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 30 days after publication. Reply comments
may be led no later than 45 days after publication. All com-
ments should refer to Project Number 32008.
This amendment is proposed under the Public Utility Regula-
tory Act, Texas Utilities Code Annotated §14.002 (Vernon 1998
& Supplement 2005) (PURA), which provides the Public Utility
Commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction;
and specically, PURA §39.252, which addresses a utility’s right
to recover stranded costs, and PURA §39.262, which requires
the commission to conduct a true-up proceeding for each in-
vestor-owned electric utility after the introduction of customer
choice and which prohibits over-recovery of stranded costs.
Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 39.252 and 39.262.
§25.263. True-up Proceeding.
(a) - (c) (No change.)
(d) Obligation to le a true-up proceeding.
(1) Each TDU, its APGC, and its AREP shall jointly le a
true-up application pursuant to subsection (e)[ of this section according
to the following schedule].
[(A)] [Texas-New Mexico Power Company and First
Choice Power, Inc.--not earlier than January 12, 2004, and not later
than ten days thereafter;]
[(B)] [TXU SESCO Energy Services Company--not
earlier than January 12, 2004, and not later than ten days thereafter;]
[(C) Centerpoint Energy Houston, LLC, Reliant Energy
Retail Service, LLC, and Texas Genco, LP--not earlier than March 31,
2004, and not later than ten days thereafter;]
[(D) AEP Texas North Company and Mutual Energy
WTU, LP--not earlier than May 28, 2004, and not later than ten days
thereafter;]
[(E) AEP Texas Central Company and Mutual Energy
CPL, LP--the later of September 3, 2004, or 60 days following com-
pletion of the sale of its generation assets.]
[(F) Notwithstanding the schedule in subparagraphs
(A) - (E) of this paragraph, the commission may allow a company,
upon a showing of good cause, to le its true-up application on a
different date.]
(2) - (3) (No change.)
(e) - (k) (No change.)
(l) TDU/APGC True-up balance.
(1) - (2) (No change.)
(3) The TDU shall be allowed to recover, or shall be liable
for, carrying costs on the true-up balance. This provision shall apply to
all amounts the commission has authorized to be collected under this
section that have not been securitized. Carrying costs on the unrecov-
ered true-up balance shall be calculated from January 1, 2002, until the
true-up balance is fully recovered, and shall be established as provided
in this subsection. Carrying costs shall be calculated using an interest
rate based on the utility’s cost of debt.[Carrying costs shall be calcu-
lated using the utility’s cost of capital established in the utility’s UCOS
proceeding, and shall be calculated for the period of time from the date
of the true-up nal order until fully recovered.]
(A) If, prior to the effective date of this rule the com-
mission has entered in a true-up proceeding a nal order establishing
carrying costs on the TDU’s unsecuritized balance, the TDU shall le
an application to adjust the carrying costs on a prospective basis in con-
formance with this paragraph within 30 days of the effective date of this
paragraph. The establishment of the cost of debt shall be based upon
one of the following methods:
(i) The cost of debt as determined in a nal commis-
sion order, provided that the order was entered within three years of the
effective date of this rule, for a rate proceeding in which the TDU’s cost
of debt was 1) explicitly addressed, or 2) can be determined based upon
the order’s authorized weighted-average cost of capital (overall rate of
return on invested capital), proportions of debt and equity, and allowed
return on equity; or
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(ii) If the commission, within three years of the ef-
fective date of this rule, has not entered a nal order in a rate proceeding
that addresses the TDU’s cost of debt, the utility’s cost of debt shall be
based upon the cost of debt reported in the utility’s most recent Earn-
ings Monitoring Report led pursuant to §25.73 of this title (relating to
Financial and Operating Reports), adjusted for known and measurable
changes.
(B) If, prior to the effective date of this rule the commis-
sion has not entered in a true-up proceeding a nal order establishing
carrying costs on the TDU’s unsecuritized balance, the TDU’s carry-
ing costs from January 1, 2002 forward shall be established in a pro-
ceeding under subsection (n) of this section. The cost of debt shall be
determined according to the provisions of subparagraph (A)(i) - (ii) of
this paragraph.
(C) In each subsequent rate case for the TDU, the cal-
culation of carrying costs on the TDU’s unsecuritized true-up balance
shall be reviewed and adjusted to reect changes in the TDU’s cost of
debt.
(m) - (n) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Public Utility Commission of Texas
Earliest possible date of adoption: February 26, 2006
For further information, please call: (512) 936-7223
TITLE 22. EXAMINING BOARDS
PART 10. TEXAS FUNERAL SERVICE
COMMISSION




The Texas Funeral Service Commission (Commission) proposes
an amendment to Title 22, Texas Administrative Code, Chapter
203, §203.16, concerning Minimum Standards for Embalming.
The amendment to §203.16 is proposed because existing
§203.16 does not have information prescribing the minimum in-
formation that should be contained on embalming case reports.
O.C. "Chet" Robbins, Executive Director, has determined that for
the rst ve-year period the rule amendment is in effect, there will
be no scal implication for the state or local governments as a
result of enforcing or administering the proposed rules.
Mr. Robbins further has determined that for each of the rst
ve-year period the amended rule is in effect, the public benet
anticipated as a result of enforcing §203.16 will be to ensure uni-
formity on embalming case reports in order determine whether or
not minimum standards have been followed for each embalming
case. There will be no effect on large, small or micro-businesses.
The anticipated economic costs to persons who are required to
comply with these sections will be no more or less than the costs
to individuals under §203.16 before this amendment and there
is no impact on local employment.
Comments on the proposal may be submitted to Mr. Rob-
bins at P.O. Box 12217, Capitol Station, Austin, Texas
78711-1440, 512-479-5064 (fax), or electronically to chet.rob-
bins@tfsc.state.tx.us.
The amendment to §203.16 is proposed under Texas Occupa-
tions Code, §651.152. The commission interprets §651.152 as
authorizing it to adopt rules as necessary to administer Chapter
651.
No other statutes, articles, or codes are affected by the proposal.
§203.16. Minimum Standards for Embalming and Reporting Em-
balming Procedures.
(a) In order to ensure the maximum inhibition of pathogenic
organisms in the dead human body, the following minimum standards
of performance shall be required of each licensed embalmer in the State
of Texas in each instance in which he or she is authorized or required
to embalm a dead human body.
(1) Embalming shall be performed only by embalmers li-
censed by the commission, in properly equipped and licensed estab-
lishments, or in the event of a disaster of major proportions, in facili-
ties designated by a medical examiner, coroner, or state health ofcial.
Only three types of people may under certain circumstances assist li-
censed embalmers in embalming: provisional licensed embalmers un-
der the personal supervision of a licensed embalmer; students who are
enrolled in an accredited school of mortuary science working on a case
intended toward completion of the student’s clinical requirements, un-
der the personal supervision of a licensed embalmer and with written
permission to assist the embalmer from the person responsible for mak-
ing arrangements or next of kin; and, in the event of a disaster of major
proportions and with the prior approval of the executive director of the
commission, embalmers licensed in another state as long as they are
working with or under the general supervision of a person licensed as
an embalmer in this state. It is not the intent of this rule to supersede
§203.22 of this title (relating to Required Documentation for Embalm-
ing) which authorizes embalming using mortuary students.
(2) In order to prevent those involved in the embalming
procedure from becoming unwitting carriers of pathogenic organisms
into the community, they shall be required to utilize such protective de-
vices as gloves capable of being sterilized, aprons or operating gowns
during the embalming procedure. Disposable garments and/or gloves
shall be permitted.
(3) Clothing directly exposed to contamination by patho-
genic organisms shall either be burned or thoroughly cleaned and dis-
infected with a solution having phenol coefcient of not less than one
before delivery to any person or before any further utilization.
(4) The technique utilized to effect eye, mouth, and lip
closure shall be any technique accepted as standard in the profession.
Regardless of the technique chosen, the embalmer shall be required to
achieve the best results possible under prevailing conditions.
(5) The entire body shall be washed with an antiseptic soap
or detergent. Fingernails, hair (including mustache and beard) shall be
thoroughly cleaned, either before or immediately after arterial injec-
tion.
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(6) Body orices (open lesions and surgical incisions, nos-
trils, mouth, anus, and vagina) shall be treated with appropriate topical
disinfectants either before or immediately after arterial injection. After
cavity treatment has been completed, body orices shall be packed in
cotton saturated with a suitable disinfectant of a phenol coefcient not
less than one.
(7) The arterial uid to be injected shall be one commer-
cially prepared and marketed with its percent of formaldehyde, or other
approved substance, by volume (index) clearly marked on the label or
in printed material supplied by the manufacturer.
(8) The uids selected shall be injected into all bodies in
such dilutions and at such pressures as the professional experience of
the embalmer shall indicate, except that in no instance shall dilute so-
lution contain less than 1.0% formaldehyde, or an approved substance
that acts the same as formaldehyde, and as the professional experience
of the embalmer indicates, one gallon of dilute solution may be used
for each 50 pounds of body weight. Computation of solution strength
is as follows: C x V = C’ x V’ C = strength of concentrated uid V =
volume of ounces of concentrated uid C’ = strength of dilute uid V’
= volume of ounces of dilute uid
(9) Abdominal and thoracic cavities shall be treated in the
following manner.
(A) Liquid, semi-solid, and gaseous contents which
can be withdrawn through a trocar shall be aspirated by the use of at
least 18 inches (mercury) vacuum.
(B) Concentrated, commercially prepared cavity uid
which is acidic in nature (6.5pH or lower) and contains at least
two preservative chemicals shall be injected and evenly distributed
throughout the aspirated cavities. A minimum of 16 ounces of con-
centrated cavity uid shall be used for each adult body.
(C) Should distension and/or purge occur after treat-
ment, aspiration and injection as required shall be repeated as neces-
sary.
(10) The embalmer shall be required to check each body
thoroughly after treatment has been completed. Any area not ade-
quately disinfected by arterial and/or cavity treatment shall be injected
using a hypodermic needle with disinfectant uid for maximum disin-
fecting results.
(11) On bodies in which the arterial circulation is incom-
plete or impaired by advance decomposition, burns, trauma, autopsy,
or any other cause, the embalmer shall be required to use the hypoder-
mic method to inject all areas which cannot be properly treated through
whatever arterial circulation remains intact (in any).
(12) In the event that the procedures in paragraphs (1)-(11)
of this subsection leave a dead human body in condition to constitute a
high risk of infection to anyone handling the body, the embalmer shall
be required to apply to the exterior of the body a standard embalming
powder and to enclose the body in a zippered plastic or rubber pouch
prior to burial or other disposal.
(13) Dead human bodies donated to the State Anatomical
Board shall be embalmed as required by the State Anatomical Board
and where conicting requirements exist, those requirements of the
State Anatomical Board shall prevail.
(14) Nothing in this section shall be interpreted to require
embalming if the next-of kin does not authorize embalming.
(15) All bodies should be treated in such manner and main-
tained in such an atmosphere as to avoid infestation by vermin, mag-
gots, ants, and other insects; however, should these conditions occur,
the body should be treated with an effective vermicide and/or insecti-
cide to eliminate these conditions.
(16) No licensed establishment or licensed embalmer shall
take into its or the embalmer’s care any dead human body for embalm-
ing without exerting every professional effort, and employing every
possible technique or chemical, to achieve the highest level of disin-
fecting.
(17) Nothing in this section shall be interpreted to prohibit
the use of supplemental or additional procedures or chemicals which
are known to and accepted in the funeral service profession and which
are not specically mentioned in this subsection.
(b) Minor variations in these procedures shall be permitted as
long as they do not compromise the purpose of this rule as stated in
subsection (a) of this section.
[(c) A report form, approved by the Texas Funeral Service
Commission, shall be completed on each case of embalming. The
completed form shall be retained for a two-year period and be made
available to the Texas Funeral Service Commission, upon request, for
inspection.]
(c) All embalming case reports must contain, at a minimum, all
the information on the case-report form published following this sub-
section. This form is also on le in the commission’s ofces and may be
accessed from the commission’s website at www.tfsc.state.tx.us. Staff
will make a copy of this form available upon request. Funeral estab-
lishments may use other forms, so long as the forms contain all the
information on the published form. A case report shall be completed
for each embalming procedure. The completed form shall be retained
for two years following the procedure date and made available to the
commission, upon request.
Figure: 22 TAC §203.16
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Funeral Service Commission
Earliest possible date of adoption: February 26, 2006
For further information, please call: (512) 936-2466
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
PART 1. GENERAL LAND OFFICE
CHAPTER 13. LAND RESOURCES
SUBCHAPTER C. GROUNDWATER LEASING
31 TAC §13.30, §13.31
The General Land Ofce (GLO) proposes a new Subchapter C,
relating to Groundwater Leasing, in Title 31, Part 1, Chapter 13
of the Texas Administrative Code. The proposed new subchap-
ter C will contain rules governing the procedures for the leasing
of groundwater resources on state lands. These rules are pro-
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posed in accordance with Tex. Nat. Res. Code §31.051 and
§51.121.
The GLO proposes new subchapter C, §13.30, relating to the
GLO’s Statement of Policy and §13.31, relating to Leasing Pro-
cedures. The proposed new sections are intended to provide
guidance for interested parties as it relates to the GLO’s policy
and procedures regarding the exploration and development of
groundwater resources on state lands.
These rules govern actions of the GLO and the commissioner in
the exploration and leasing process as it relates to state ground-
water resources. Section 13.30, relating to Statement of Pol-
icy, describes the policies of the GLO regarding the development
of State groundwater resources; requires the submission of any
proposed leases involving groundwater resources on permanent
school fund lands to the School Land Board for review; and re-
quires notication of any regional water planning group and/or
groundwater conservation district in which lands proposed for
such leases are located. Section 13.31, relating to Leasing Pro-
cedures, sets out the procedures for leasing groundwater re-
sources either by sealed bid or direct negotiation.
Trace Finley, Associate Deputy Commissioner for the Texas
General Land Ofce Policy and Government Affairs Division,
has determined that for each year of the rst ve years the
amended sections as proposed are in effect there will be no
scal implications for the state or units of local government as
a result of enforcing or administering the amended sections as
the amendments relate solely to administrative functions of the
GLO.
Mr. Finley has also determined that there will be no economic
cost to persons required to comply with these regulations,
as these amendments add no additional restrictions or re-
quirements. The public will benet from the proposed rule
amendments because the new sections will set out both the
policy and procedures for the exploration and development of
groundwater resources on State Lands. There will be no effect
on small businesses, and a local employment impact statement
on these proposed regulations is not required, because the
proposed rule will not have any identiable material adverse
affect on any local economy in the rst ve years it will be in
effect.
Pursuant to Texas Government Code §2001.0225, a regulatory
analysis is not required for the proposed rulemaking as a "ma-
jor environmental rule." Under the Government Code, a "major
environmental rule" is a rule the specic intent of which is to pro-
tect the environment or reduce risks to human health from envi-
ronmental exposure and that may adversely affect, in a material
way, the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state. The proposed rulemaking
does not exceed a standard set by federal law, does not exceed
an express requirement of state law, does not exceed a require-
ment of a delegation agreement or contract between the state
and an agency or representative of the federal government to
implement a state or federal program.
The commissioner of the GLO has evaluated the proposed
amendment to determine whether Texas Government Code,
Chapter 2007, is applicable, and whether a detailed takings
impact assessment is required. The commissioner has deter-
mined the proposed rules do not affect private real property in a
manner that requires real property owners to be compensated
as provided by the Fifth and Fourteenth Amendments to the
United States Constitution or Article I, Sections 17 and 19, of
the Texas Constitution. Furthermore, the commissioner has
determined that the proposed rules will not affect any private
real property in a manner that restricts or limits the owner’s right
to the property that would otherwise exist in the absence of the
new rule being proposed.
Comments may be submitted to Ms. Deborah Cantu, Texas Reg-
ister Liaison, Texas General Land Ofce, Legal Services Divi-
sion, P.O. Box 12873, Austin, TX 78711-2873; facsimile number
(512) 463-6311; email address deborah.cantu@glo.state.tx.us.
Comments must be received no later than 5:00 p.m., 30 (thirty)
days after the proposed amendments are published.
These amendments are proposed under Texas Natural Re-
sources Code, Chapter 31, including §31.051, which authorizes
the commissioner to make and enforce suitable rules consistent
with the law and Texas Natural Resources Code, Chapter 51,
including §51.121 which authorizes the commissioner to lease
unsold public school land for any purpose the commissioner
determines is in the best interest of the state under terms and
conditions set by the commissioner.
§13.30. Statement of Policy.
(a) This subchapter applies to applications to lease public
lands dedicated to the permanent school fund for the purpose of
exploring for or developing groundwater resources located on or under
such lands.
(b) The provisions of this subchapter are intended to assure
that the groundwater resources of permanent school fund lands are de-
veloped and produced in a manner that maximizes their potential while
recognizing and taking into account the public interest, sound water use
and conservation practices, and impacts on existing uses.
(c) Projects undertaken by a lessee to develop groundwater re-
sources on permanent school fund lands will be subject to applicable lo-
cal, state, and federal law as well as any administrative rules of ground-
water conservation district(s) in which the lands may be located. Such
projects may not export groundwater produced from state-owned land
to a foreign country.
(d) Lessees will be authorized to develop groundwater re-
sources on permanent school fund lands only when sufcient scientic
data and technical information is available for an informed determina-
tion that the groundwater resource can be produced in a manner that
will support an economically viable market with a sustained yield that
does not signicantly affect current uses of adjoining users of water
from the same source in an adverse manner.
(e) The commissioner shall submit proposed leases of perma-
nent school fund lands that include authorization for the commercial
development of groundwater resources to the School Land Board for
review and comment prior to nal approval and execution of any such
leases. Additionally, any regional water planning group and/or ground-
water conservation district in which lands proposed for such leases are
located shall be notied prior to nal approval and execution of any
such leases.
§13.31. Leasing Procedures.
(a) Permanent school fund lands may be leased for the explo-
ration or development of groundwater resources through either a sealed
bid procedure or through direct negotiation, at the discretion of the
commissioner. Municipalities and quasi-municipal providers of public
water supplies may be given a priority preference to lease permanent
school fund lands for development of a municipal or domestic water
supply.
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(b) A party interested in leasing permanent school fund lands
for the exploration or development of groundwater resources may sub-
mit a lease application. Alternatively, the commissioner or GLO staff
may nominate a tract or tracts for inclusion in a sealed bid lease sale.
A tract proposed for lease or nominated shall be described in sufcient
detail that it can be identied and evaluated by interested parties. The
commissioner will determine the lease procedure to be followed after
considering interest in a tract and the best interest of the State.
(1) Contents of Application. A party interested in leas-
ing permanent school fund lands for the exploration or development
of groundwater resources shall submit an application to the GLO on
forms approved by the commissioner. An acceptable application shall
include the following information:
(A) Name, address, and phone number of the person or
entity submitting the application. For applicants other than natural per-
sons, an organizational charter or certicate and related documentation
of its current authority to conduct business in Texas and the name and
ofcial capacity of an authorized representative or agent shall also be
provided.
(B) A description of the permanent school fund lands
sought to be leased.
(C) A description of the purpose of the lease and the
activities to be undertaken or conducted on the leased premises.
(D) A map on a scale adequate to show the location of
the proposed lease. State tract numbers and names of rivers, streams,
and lakes shall be shown where applicable. Location of project features
should be depicted to the extent such information is available.
(E) A business plan that describes the various phases of
a groundwater development project, including exploration and analy-
sis, regulatory compliance, project budget and nancing alternatives,
marketing, development and production, right of way acquisition, and
transportation and delivery. The plan should also detail the expertise
available to evaluate scientic data and information and to assure that
the permitted uses can be conducted in a manner consistent with sound
engineering and management principles.
(F) Such other nancial and background information
about the proposed lessee, related entities, principals, or guarantors as
may be requested by the commissioner to evaluate the application, the
creditworthiness and experience of the applicant, or the potential via-
bility of the proposed project.
(2) Nomination procedures. The commissioner or GLO
staff may nominate a tract for lease. In the event the commissioner
determines that a bid sale is in the best interest of the State, the com-
missioner will set the terms and conditions upon which such nominated
tracts will be offered for lease. These terms will be advertised and bids
taken. The commissioner may accept the best bid meeting the mini-
mum requirement set by the commissioner or by law, or the commis-
sioner may reject any or all bids.
(c) Leases under this chapter may include provisions for
bonuses upon execution, delay rentals, shut-in royalties, production
royalties, advance royalties, in-kind royalties, or include the State or
the permanent school fund as a participating interest in the develop-
ment or exploration.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: February 26, 2006
For further information, please call: (512) 305-8598
PART 4. SCHOOL LAND BOARD
CHAPTER 151. OPERATIONS OF THE
SCHOOL LAND BOARD
31 TAC §151.5
The School Land Board (SLB) proposes amendments to Ti-
tle 31, Part 4, Chapter 151 of the Texas Administrative Code,
adding new §151.5, relating to the Exploration and Development
of Groundwater Resources on State Lands.
The revisions are proposed to be adopted to provide guidance
related to the criteria to be considered when reviewing proposed
leases for the exploration and development of groundwater that
are referred to the SLB by the Commissioner of the General Land
Ofce.
Trace Finley, Associate Deputy Commissioner for the Texas
General Land Ofce Policy and Government Affairs Division,
has determined that for each year of the rst ve years the
amended sections as proposed are in effect there will be no
scal implications for the state or units of local government as
a result of enforcing or administering the amended sections as
the amendments relate solely to administrative functions of the
SLB.
Mr. Finley has also determined that there will be no economic
cost to persons required to comply with these regulations,
as these amendments add no additional restrictions or re-
quirements. The public will benet from the proposed rule
amendments because the new section will assure a thorough
review of proposed projects and an assessment of the benets
and impacts to result from them. There will be no effect on small
businesses, and a local employment impact statement on these
proposed regulations is not required, because the proposed
rule will not have any identiable material adverse affect on any
local economy in the rst ve years it will be in effect.
Pursuant to Texas Government Code §2001.0225, a regulatory
analysis is not required for the proposed rulemaking as a "ma-
jor environmental rule." Under the Government Code, a "major
environmental rule" is a rule the specic intent of which is to pro-
tect the environment or reduce risks to human health from envi-
ronmental exposure and that may adversely affect, in a material
way, the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state. The proposed rulemaking
does not exceed a standard set by federal law, does not exceed
an express requirement of state law, does not exceed a require-
ment of a delegation agreement or contract between the state
and an agency or representative of the federal government to
implement a state or federal program.
The SLB has evaluated the proposed amendment to determine
whether Texas Government Code, Chapter 2007, is applicable,
and whether a detailed takings impact assessment is required.
The board has determined the proposed rule does not affect pri-
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vate real property in a manner that requires real property own-
ers to be compensated as provided by the Fifth and Fourteenth
Amendments to the United States Constitution or Article I, Sec-
tions 17 and 19, of the Texas Constitution. Furthermore, the
board has determined that the proposed rule would not affect
any private real property in a manner that restricts or limits the
owner’s right to the property that would otherwise exist in the ab-
sence of the new rule being proposed.
Comments may be submitted to Ms. Deborah Cantu, Texas Reg-
ister Liaison, Texas General Land Ofce, Legal Services Divi-
sion, P.O. Box 12873, Austin, TX 78711-2873; facsimile number
(512) 463-6311; email address deborah.cantu@glo.state.tx.us.
Comments must be received no later than 5:00 p.m., 30 (thirty)
days after the proposed amendments are published.
These amendments are proposed under Texas Natural Re-
sources Code, Chapter 32, including §32.062, which authorizes
the board to adopt rules related to procedure and to the sale,
lease, and development of PSF lands.
Texas Natural Resources Code §51.121 and §32.061 are af-
fected by this proposed rulemaking.
§151.5. Exploration and Development of Groundwater Resources on
State Lands.
Upon request by the commissioner of the General Land Ofce (GLO),
the School Land Board (SLB) will review proposed leases of perma-
nent school fund lands that include authorization for the commercial
development of underground water resources. Such review shall con-
sider issues related to the project’s consistency with the goals and poli-
cies of the SLB, including but not limited to:
(1) how the proposed project will take into account the
public good, water conservation efforts, and economic growth;
(2) whether the project will adhere to applicable local,
state, and federal laws as well as any administrative rules of ground-
water conservation district(s) in which the lands may be located;
(3) whether the rate of return on the project to the perma-
nent school fund is consistent with the goals and strategies of the SLB;
and
(4) whether any water produced from the lands can be
treated and transported in an economical manner.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Policy Director, General Land Of¿ce
School Land Board
Earliest possible date of adoption: February 26, 2006
For further information, please call: (512) 305-8598
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS
PART 7. TEXAS COMMISSION




The Texas Commission on Law Enforcement Ofcer Stan-
dards and Education (Commission) proposes an amendment
to §211.1, concerning Denitions by amending the denitions
of: academic program, accredited college or university, basic
licensing course, rearms, eld training program, high school
diploma, patrol rie, rie, Texas peace ofcer, training coor-
dinator, training cycle and training hours for clarication. The
following denitions were added for clarication: precision rie
and resigned/terminated. Subsection (b) is amended to reect
the effective date for these changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect there will not
be scal implications to state or local governments as a result of
administering the section.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect, there will a
be positive benet to the public by clarifying the denitions and
the rules promulgated by the Commission.
The Commission has determined that for each year of the rst
ve year the section as proposed will be in effect there will be
no anticipated economic cost to individuals as a result of the
proposed section.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 Highway 290
East, Suite 200, Austin, TX 78723.
The amendment is proposed under Texas Occupations Code,
Chapter 1701, §1701.151 General Powers which authorized the
Commission to promulgate rules for administration of this chap-
ter.
The rule amendment as proposed is in compliance with Texas
Occupations Code §1701.001 Denitions.
No other code, article, or statute is affected by this proposal.
§211.1. Denitions.
(a) The following words and terms, when used in this chapter,
shall have the following meanings, unless the context clearly indicates
otherwise.
(1) (No change.)
(2) Academic alternative program--A program for college
credit offered by a training provider recognized by the Southern Asso-
ciation of Colleges and Schools and the Higher Texas Education Board,
authorized by the Commission to conduct preparatory law enforcement
training as part of a degree plan program, and consisting of Commis-
sion-approved curricula.
(3) Accredited college or university--An institution of
higher education that is accredited or authorized by the Southern
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Association of Colleges and Schools, the Middle States Association
of Colleges and Schools, the New England Association of Schools
and Colleges, the North Central Association of Colleges and Schools,
the Northwest Commission on Colleges and Universities [Northwest
Association of Schools and Colleges], or the Western Association of
Schools and Colleges.
(4) - (9) (No change.)
(10) Basic licensing course--Any current commission de-
veloped course that is required before an individual may be licensed
by the commission. The courses include: Peace Ofcer, Academic
Alternative and [Criminal Justice Transfer Curriculum,] County Cor-
rections[, and Basic Instructor].
(11) - (25) (No change.)
(26) Firearms--Any handgun, shotgun, precision rie, pa-
trol rie, or fully automatic weapon that is carried by the individual
ofcer in an ofcial capacity [on or off duty].
(27) (No change.)
(28) Field training program--A program intended to facili-
tate a [peace ofcer’s] transition from the academic setting to the per-
formance of the general [law enforcement] duties of the appointing
agency.
(29) - (30) (No change.)
(31) High school diploma--High school diploma is a doc-
ument issued by a school district or a school accredited by the Texas
Private School Accreditation Commission verifying that the recipient
has successfully completed the course of study prescribed by the school
district and accepted by the Texas Education Agency[, or a comparable
regulatory body in another state].
(32) - (43) (No change.)
(44) Patrol rie--Any [semi-automatic,] magazine-fed re-
peating rie with iron/open sights or with a frame mounted optical en-
hancing sighting device, 3 power or less, that is carried by the individ-
ual ofcer in an ofcial capacity [on or off duty].
(45) - (47) (No change.)
(48) Precision rie--Any rie with a frame mounted optical
sighting device greater than 3 power that is carried by the individual
ofcer in an ofcial capacity.
(49) [(48)] Proprietary training contractor--An approved
training contractor operated for a prot.
(50) [(49)] Public security ofcer--A person employed or
appointed as an armed security ofcer by this state or a political sub-
division of this state. The term does not include a security ofcer em-
ployed by a private security company that contracts with this state or
a political subdivision of this state to provide security services for the
entity.
(51) [(50)] Reactivate--To make a license issued by the
commission active after at least a two-year break in service.
(52) Resigned/Terminated--an explanation of the cir-
cumstances under which the individual resigned (retired, honorably
discharged), was terminated (dishonorably discharged, generally
discharged), or other (killed in the line of duty, died, or disabled) in
accordance with §1701.452.
(53) [(51)] Reinstate--To make a license issued by the
commission active after disciplinary action or after expiration of a
license due to failure to obtain required continuing education.
(54) [(52)] Renew--Continuation of an active license is-
sued by the commission.
(55) [(53)] Reserve--A person appointed as a reserve law
enforcement ofcer under the provisions of the Local Government
Code, §85.004, §86.012 or §341.012.
[(54) Rie--Any bolt action or semi-automatic rie with
magnied sights that is carried by the individual ofcer in an ofcial
capacity on or off duty.]
(56) [(55)] Self-assessment--Completion of the commis-
sion created process, which gathers information about a training or ed-
ucation program.
(57) [(56)] SOAH--The State Ofce of Administrative
Hearings.
(58) [(57)] Successful completion--A result of:
(A) 70 percent or better; or
(B) C or better; or
(C) pass, if offered as pass/fail.
(59) [(58)] Telecommunicator--A dispatcher or other
emergency communications specialist appointed under or governed
by the provisions of the Occupations Code, Chapter 1701.
(60) [(59)] Texas peace ofcer--For the purposes of eligi-
bility for the Texas Peace Ofcers’ Memorial, an individual who had
been elected, employed, or appointed as a peace ofcer under Texas
law; an individual appointed under Texas law as a reserve peace ofcer,
[who;] a commissioned deputy game warden, or a corrections ofcer
in a municipal, county, or state penal institution, a federal law enforce-
ment ofcer or special agent performing duties in this state, including
those ofcers under Article 2.122, Code of Criminal Procedure, or any
other ofcer authorized by Texas law.
(61) [(60)] Training coordinator--An individual, appointed
by a commission-recognized training provider, who meets the require-
ments of §215.9 [has the knowledge and skills to oversee the training
activity conducted by that provider].
(62) [(61)] Training cycle--A [One period from the set of
contiguous] 48-month period as established by the Commission [peri-
ods that begins on September 1, 2001]. Each training cycle is com-
posed of two contiguous 24-month units.
(63) [(62)] Training hours--Actual classroom or distance
education hours. [One college semester hour equates to 20 training
hours.]
(64) [(63)] Training program--An organized collection of
various resources recognized by the commission for providing prepara-
tory or continuing training. This program includes, but is not limited to,
learning goals and objectives, academic activities and exercises, lesson
plans, exams, skills training, skill assessments, instructional and learn-
ing tools, and training requirements.
(65) [(64)] Training provider--A governmental body, law
enforcement association, alternative delivery trainer, or proprietary en-
tity credentialed by the commission to provide preparatory or continu-
ing training for licensees or potential licensees.
(66) [(65)] Verication (veried)--The conrmation of the
correctness, truth, or authenticity of a document, report, or information
by sworn afdavit, oath, or deposition.
(b) The effective date of this section is June 1, 2006 [2004] .
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This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: February 26, 2006
For further information, please call: (512) 936-7717
CHAPTER 217. LICENSING REQUIREMENTS
37 TAC §217.1
The Texas Commission on Law Enforcement Ofcer Standards
and Education (Commission) proposes an amendment to
§217.1, concerning Minimum Standards for Initial Licensure.
The amendment to subsection (a)(11) changes "Texas State
Board of Medical Examiners" to "Texas Medical Board".
A proposed amendment is being made to subsection (g)(4).
Subsection (o) is being amended to reect the effective date for
these changes.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect there will not
be scal implications to state or local governments as a result of
administering the section.
The Commission has determined that for the each year of the
rst ve years the section as proposed will be in effect there
will be no anticipated economic cost to large, small, or micro
businesses as a result of the proposed section.
The Commission has determined that for each year of the rst
ve years the section as proposed will be in effect there will a
positive benet to the public by better identifying the time period
individuals may test.
The Commission has determined that for each year of the rst
ve year the section as proposed will be in effect there will be
no anticipated economic cost to individuals as a result of the
proposed section.
Comments may be submitted in writing to Mr. Timothy A.
Braaten, Executive Director, Texas Commission on Law En-
forcement Ofcer Standards and Education, 6330 Highway 290
East, Suite 200, Austin, TX 78723.
The amendment is proposed under Texas Occupations Code,
Chapter 1701, §1701.151. General Powers which authorized
the Commission to promulgate rules for administration of this
chapter.
The rule amendment as proposed is in compliance with Texas
Occupations Code §1701.304 Examination.
No other code, article, or statute is affected by this proposal.
§217.1. Minimum Standards for Initial Licensure.
(a) The commission shall issue a peace ofcer, jailer, tempo-
rary jailer, or public security ofcer license to an applicant who meets
the following standards:
(1) - (10) (No change.)
(11) has been examined by a physician, selected by the ap-
pointing or employing agency, who is licensed by the Texas Medical
Board [Texas State Board of Medical Examiners]. The physician must
be familiar with the duties appropriate to the type of license sought and
appointment to be made. The appointee must be declared in writing by
that professional within 180 days before the date of appointment by the
agency to be:
(A) - (B) (No change.)
(12) - (18) (No change.)
(b) - (f) (No change.)
(g) A person must successfully complete the minimum train-
ing required for the license sought:
(1) - (3) (No change.)
(4) passing any examination required for the license sought
prior to the expiration of the endorsement, [within two years of com-
mission receipt of the licensing application;] and
(5) (No change.)
(h) - (n) (No change.)
(o) The effective date of this section is June 1, 2006 [2004].
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Commission on Law Enforcement Of¿cer Standards and
Education
Earliest possible date of adoption: February 26, 2006
For further information, please call: (512) 936-7717
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TITLE 7. BANKING AND SECURITIES
PART 7. STATE SECURITIES BOARD
CHAPTER 115. SECURITIES DEALERS AND
AGENTS
7 TAC §115.17
Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.38(d), the proposed new section, submitted by the State
Securities Board has been automatically withdrawn. The new
section as proposed appeared in the July 8, 2005 issue of the
Texas Register (30 TexReg 3953).
Filed with the Ofce of the Secretary of State on January 12,
2006.
TRD-200600190
CHAPTER 116. INVESTMENT ADVISERS
AND INVESTMENT ADVISER REPRESENTA-
TIVES
7 TAC §116.17
Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.38(d), the proposed new section, submitted by the State
Securities Board has been automatically withdrawn. The new
section as proposed appeared in the July 8, 2005 issue of the
Texas Register (30 TexReg 3954).
Filed with the Ofce of the Secretary of State on January 12,
2006.
TRD-200600191
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TITLE 10. COMMUNITY DEVELOPMENT
PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS
CHAPTER 1. ADMINISTRATION
SUBCHAPTER B. UNDERWRITING, MARKET
ANALYSIS, APPRAISAL, ENVIRONMENTAL
SITE ASSESSMENT, PROPERTY CONDITION
ASSESSMENT, AND RESERVE FOR
REPLACEMENT RULES AND GUIDELINES
10 TAC §§1.31 - 1.37
The Texas Department of Housing and Community Affairs (the
Department) adopts the repeal of §§1.31 - 1.37, concerning the
2005 Underwriting, Market Analysis, Appraisal, Environmental
Site Assessment, Property Condition Assessment and Reserve
for Replacement Rules and Guidelines without changes to the
proposal as published in the September 2, 2005, issue of the
Texas Register (30 TexReg 5147).
The sections are repealed in order to enact new sections con-
forming to Chapter 2306 of the Texas Government Code.
No comments were received regarding adoption of the repeals.
The repeals are adopted pursuant to the authority of the Texas
Government Code, Chapter 2306.
No other code, article or statute is affected by the repeals.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Department of Housing and Community Affairs
Effective date: February 1, 2006
Proposal publication date: September 2, 2005
For further information, please call: (512) 475-4595
10 TAC §§1.31 - 1.37
The Texas Department of Housing and Community Affairs ("the
Department" or "TDHCA") adopts new §§1.31 - 1.37. Sections
1.31, 1.32, and 1.36 are adopted with changes to the text as
published in the September 2, 2005, issue of the Texas Register
(30 TexReg 5148). Sections 1.33 - 1.35 and 1.37 are adopted
without changes and will not be republished
This subchapter is adopted in order to maintain stand alone
guidelines for underwriting, market analysis, appraisal, environ-
mental site assessment, and property condition assessment
performed for requests submitted to the Department for re-
view and the establishment of reserve for replacement and
subsequent monitoring for developments funded through the
Department.
On September 2, 2005 the Draft 2006 Underwriting, Market
Analysis, Appraisal, Environmental Site Assessment, Property
Condition Assessment, and Reserve for Replacement Rules
and Guidelines were published in the Texas Register. Upon
publication a public comment period commenced, ending on
October 18, 2005. In addition to publishing the document in
the Texas Register, a copy was published on the Department’s
web site and made available to the public upon request. The
Department held public hearings in Lubbock, Abilene, Arlington,
Mt. Pleasant, Crockett, Houston, Austin, Temple, San Antonio,
Corpus Christi, McAllen, Midland and El Paso. In addition to
comments received at the public hearings, the Department
received written comments.
The scope of the public comment concerning the Underwriting,
Market Analysis, Appraisal, Environmental Site Assessment,
Property Condition Assessment, and Reserve for Replacement
Rules and Guidelines pertains to the following sections:
SUMMARY OF COMMENT RECEIVED UPON PUBLICATION
OF THE PROPOSED RULES IN THE TEXAS REGISTER AND
COMMENTS PROVIDED AT PUBLIC HEARINGS HELD BY
THE DEPARTMENT ON ITEMS THAT RELATE DIRECTLY TO
UNDERWRITING, MARKET ANALYSIS, APPRAISAL, ENVI-
RONMENTAL SITE ASSESSMENT, PROPERTY CONDITION
ASSESSMENT, AND RESERVE FOR REPLACEMENT RULES
AND GUIDELINES.
§1.32(d)(2)(H)(i) - Property Tax
Comment: Recently, I noticed in the Dallas Central Appraisal
District that…they’re using, I believe, an 8-1/2 percent cap rate,
versus the 11 percent cap rate that we had been using, for es-
timating property taxes in the Dallas County area. And we’ve
turned that over to some of our consultants, but we’d appreci-
ate any help TDHCA could be in trying to monitor that, because
it’s hard enough to make deals work today without a substantial
increase in property taxes on tax credit deals. Churchill Resi-
dential
Department Response: Staff does not recommend a change.
Staff will work to collect and publish on its website appraisal dis-
trict capitalization rates. At underwriting, the capitalization rate
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published by taxing authorities is taken into consideration in de-
termining the estimated property tax for the development. If the
taxing authority does not publish a capitalization rate, an un-
derwriting rate of 10% will be used. In both cases, compara-
ble assessed values collected through the Department’s annual
Owner’s Financial Certication process and submitted by appli-
cants are also considered.
(H) Property Tax. Property Tax includes all real and personal
property taxes but not payroll taxes. The underwriting tolerance
level for this line item is 10%.
(i) The per unit assessed value will be calculated based on the
capitalization rate published on the county taxing authority’s
website. If the county taxing authority does not publish a
capitalization rate on the internet, a capitalization rate of 10%
will be used or comparable assessed values may be used in
evaluating this line item expense.
Board Response: Staff response accepted.
§1.32(e)(1)(B) - Identity of Interest Acquisitions
Comment: ...identity of interest transactions for land. We sup-
port these changes regarding recognizable cost to be allowed
in an identity of interest land transaction. However, we believe
the language should go further to specically allow for increased
values due to zoning changes. Currently, if a land owner owns
a parcel of land that was zoned agricultural or residential when
acquired, the acquisition costs plus only basis costs are acknowl-
edged for underwriting carry over and cost certication purposes.
If a land owner chooses to rezone a parcel of land to apartment
or commercial zoning in a desirable part of a city, the current TD-
HCA policy discourages the land owner from placing that parcel
into a tax credit deal because any value added purely from the
rezoning is rejected by the department. Therefore, the current
TDHCA policy discourages developers from putting more valu-
able parcels of land into tax credit deals, because the developer
cannot realize the true value of the parcel of his or her land in the
transaction. This policy is not in the best interest of the program,
as many deals are not presented on more valuable parcels of
land due to this current TDHCA policy. Tropicana Building
Department Response: Staff does not recommend further
change. Cost to the related party seller to rezone the site is
allowed as a holding cost that is then added to the original
acquisition cost included in the development cost schedule.
The contract price between the related party seller and Appli-
cant may reect the perceived value added by the change in
zoning; however, for purposes of calculating the gap-based
recommended tax credit allocation, total acquisition cost will
be calculated based on the proposed language of Section
50.9(h)(7)(A)(iii).
(B) Identity of Interest Acquisitions.
(i) The acquisition will be considered an identity of interest trans-
action when an Afliate of, a Related Party to, or any owner at
any level of the Development Team
(I) is the current owner in whole or in part of the proposed prop-
erty, or
(II) was the owner in whole or in part of the proposed property
during any period within the 36 months prior to the rst day of
the Application Acceptance Period.
(ii) In all identity of interest transactions the Applicant is re-
quired to provide the additional documentation identied in
§50.9(h)(7)(A) of this title to support the transfer price to be
used in the underwriting analysis.
(iii) In no instance will the acquisition cost utilized by the Under-
writer exceed
(I) the original acquisition cost listed in the submitted settlement
statement or, if a settlement statement is not available, the origi-
nal asset value listed in the most current audited nancial state-
ment for the identity of interest owner, or
(II) the "as-is" value conclusion in the submitted appraisal.
Board Response: Staff response accepted.
§1.32(e)(3) - Site Work Costs
Comment: …we would ask that the $7,500 limit for site work be
raised to a higher amount of between $9,000 to $11,000 to re-
ect the reality of the condition of current multi-family sites avail-
able for development (i.e. need for rezoning and greater due
diligence). This amount has not increased since at least 2003
or longer. Even though third party engineer verication allows
for use of a higher amount it would be more efcient to propose
a higher amount initially and eliminate unneeded administrative
work. The NRP Group
Department Response: Staff does not recommend a change.
This safe harbor limit at $7,500 per unit is intended to account
for more than the average historical site work cost on a per unit
basis. Anything over that amount will still be accepted as long as
substantiation for the signicantly higher than average site work
cost is provided. Relatively few developments exceed this guide-
line and the additional administrative work required to process
the qualied third party verication is considered to be an impor-
tant safeguard in evaluating costs with difcult site issues.
(3) Site Work Costs. Project site work costs exceeding $7,500
per Unit must be well documented and certied by a Third
Party engineer on the required application form. In addition, for
Applicants seeking Tax Credits, documentation in keeping with
§50.9(i)(6)(G) of this title will be utilized in calculating eligible
basis.
Board Response: Staff response accepted.
ADMINISTRATIVE CHANGES TO UNDERWRITING, MAR-
KET ANALYSIS, APPRAISAL, ENVIRONMENTAL SITE AS-
SESSMENT, PROPERTY CONDITION ASSESSMENT, AND
RESERVE FOR REPLACEMENT RULES AND GUIDELINES.
§1.31(c)(5) - Comparable Unit
Comment: The denition was reworded to provide clarication
in the proposed rule of the difference in comparable units with
regard to each of the following: inclusive capture rate, subsidized
unit rent, and market rent. Upon further review and comments
from staff and the Board, staff recommends the following change
for further clarication:
(5) Comparable Unit--A Unit, when compared to the subject Unit,
similar in overall condition, unit amenities, utility structure and
common amenities, and
(A) for purposes of calculating the inclusive capture rate targets
the same population and is likely to draw from the same demand
pool;
(B) for purposes of estimating the subsidized Unit rent targets
the same population and is similar in net rentable square footage
and number of bedrooms; or
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(C) for purposes of estimating the subject Unit market rent does
not have any income or rent restrictions and is similar in net
rentable square footage and number of bedrooms.
Board Response: Staff response accepted.
§1.32(d)(1)(A)(i) - Market Rents
Comment: Rent Comparable Unit is no longer a separate de-
ned term in the proposed rules and it is unnecessary to provide
the title of the section referenced (§1.33). Staff recommends the
following change:
(i) Market Rents. The Underwriter reviews the Attribute Adjust-
ment Matrix of Comparable Units by unit size provided by the
Market Analyst and determines if the adjustments and conclu-
sions made are reasoned and well documented. The Under-
writer uses the Market Analyst’s conclusion of adjusted Market
Rent by unit, as long as the proposed Market Rent is reason-
ably justied and does not exceed the highest existing unad-
justed market comparable rent. Random checks of the validity
of the Market Rents may include direct contact with the compa-
rable properties. The Market Analyst’s Attribute Adjustment Ma-
trix should include, at a minimum, adjustments for location, size,
amenities, and concessions as more fully described in §1.33 of
this subchapter.
Board Response: Staff response accepted.
§1.32(e)(1)(B) - Identity of Interest Acquisitions
Comment: The citation (§50.9(i)(7)(A)) of related language in the
2006 Qualied Allocation Plan is incorrect. Staff recommends
the following change:
(B) Identity of Interest Acquisitions.
(i) The acquisition will be considered an identity of interest trans-
action when an Afliate of, a Related Party to, or any owner at
any level of the Development Team
(I) is the current owner in whole or in part of the proposed prop-
erty, or
(II) was the owner in whole or in part of the proposed property
during any period within the 36 months prior to the rst day of
the Application Acceptance Period.
(ii) In all identity of interest transactions the Applicant is re-
quired to provide the additional documentation identied in
§50.9(h)(7)(A) of this title to support the transfer price to be
used in the underwriting analysis.
(iii) In no instance will the acquisition cost utilized by the Under-
writer exceed
(I) the original acquisition cost listed in the submitted settlement
statement or, if a settlement statement is not available, the origi-
nal asset value listed in the most current audited nancial state-
ment for the identity of interest owner, or
(II) the "as-is" value conclusion in the submitted appraisal.
Board Response: Staff response accepted.
§1.32(e)(5) and (6) - Hard Cost Contingency and Contractor Fee
Limits
Comment: Underwriting analysis of tax credit developments has
consistently restricted eligible contractor fees and eligible contin-
gency to certain percentages applied to the sum of eligible site
work and eligible direct construction costs. Questions received
during the cost certication process for tax credit developments
indicate clarication on the calculation of eligible contractor fees
is required. For consistency, similar clarication was added to
language regarding contingency cost. Staff recommends the fol-
lowing change:
(5) Hard Cost Contingency. All contingencies identied in the
Applicant project cost schedule will be added to Hard Cost Con-
tingency with the total limited to the guidelines detailed in this
paragraph. Hard Cost Contingency is limited to a maximum of
5% of direct costs plus site work for new construction Develop-
ments and 10% of direct costs plus site work for rehabilitation
Developments. For tax credit Developments, the percentage is
applied to the sum of the eligible direct construction costs plus el-
igible site work costs in calculating the eligible contingency cost.
The Applicant’s gure is used by the Underwriter if the gure is
less than 5%.
(6) Contractor Fee Limits. Contractor fees are limited to 6% for
general requirements, 2% for contractor overhead, and 6% for
contractor prot. The percentages are applied to the sum of the
direct construction costs plus site work costs. For tax credit De-
velopments, the percentages are applied to the sum of the eligi-
ble direct construction costs plus eligible site work costs in cal-
culating the eligible contractor fees. Minor reallocations to make
these fees t within these limits may be made at the discretion
of the Underwriter. For Developments also receiving nancing
from TX-USDA-RHS, the combination of builder’s general re-
quirements, builder’s overhead, and builder’s prot should not
exceed the lower of TDHCA or TX-USDA-RHS requirements.
Board Response: Staff response accepted.
§1.32(e)(7) - Developer Fee Limits
Comment: …we’d like some further clarication placed in the
nal version of the QAP regarding consulting fees. While we un-
derstand that the proposed language change would require that
deals in the nonprot set aside allow at least 80 percent of the
developer fees to go to the nonprot applicant, we are unclear
as to whether or not the nonprot applicant…will be allowed to
pay consulting fees that amount to greater than 20 percent of the
developer fees. If this is the intent of the change, we ask that lan-
guage be added to that effect. If this is not the intent, we would
also request further clarication to that effect as currently the real
estate analysis division considers all consulting fees part of the
developer fee for underwriting carry over and cost certication
purposes. And if I could pause here real quick…Is the intent to
include consulting fees in that? Tropicana Building
Department Response: Mr. Bowling’s comment led staff to the
realization that, although the consistent practice in underwriting
has been to include housing consultant fees in total eligible de-
veloper fees limited to 15% of all other eligible costs, the REA
Rules do not clearly reect this practice. The following clarica-
tion is proposed:
(7) Developer Fee Limits. For Tax Credit Developments, the
development cost associated with developer fees and Develop-
ment Consultant (also known as Housing Consultant) fees in-
cluded in Eligible Basis cannot exceed 15% of the project’s Total
Eligible Basis less developer fees, as dened in the QAP. De-
veloper fee claimed must be proportionate to the work for which
it is earned. In the case of an identity of interest transaction re-
questing acquisition Tax Credits, no developer fee attributable to
acquisition of the Development will be included in Eligible Basis.
For non-Tax Credit Developments, the percentage remains the
same but is based upon total development costs less the sum
of the fee itself, land costs, the costs of permanent nancing,
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excessive construction period nancing described in subsection
(f)(8) of this section, reserves, and any other identity of interest
acquisition cost.
Board Response: Staff response accepted.
§1.36 - Property Condition Assessment Guidelines
Comment: Review of the language changes made for clarica-
tion revealed several administrative errors related to cutting and
pasting in MSWord. The draft language omitted an explicit refer-
ence to any construction on the site that did not entail repairs or
replacement. This omission could potentially lead to confusion
over the details needed in a PCA. Staff recommends corrections:
Board Response: Staff response accepted.
The new sections are adopted pursuant to the authority of the
Texas Government Code, Chapter 2306.
§1.31. General Provisions.
(a) Purpose. The Rules in this subchapter apply to the un-
derwriting, market analysis, appraisal, environmental site assessment,
property condition assessment, and reserve for replacement standards
employed by the Texas Department of Housing and Community Af-
fairs (the "Department" or "TDHCA"). This chapter provides rules for
the underwriting review of an affordable housing development’s nan-
cial feasibility and economic viability. In addition, this chapter guides
the underwriting staff in making recommendations to the Executive
Award and Review Advisory Committee ("the Committee"), Execu-
tive Director, and TDHCA Governing Board ("the Board") to help en-
sure procedural consistency in the award determination process. Due
to the unique characteristics of each development the interpretation of
the rules and guidelines described in this subchapter is subject to the
discretion of the Department and nal determination by the Board.
(b) Alternative Dispute Resolution Policy. In accordance with
§2306.082, Texas Government Code, it is the Department’s policy to
encourage the use of appropriate alternative dispute resolution proce-
dures ("ADR") under the Governmental Dispute Resolution Act, Chap-
ter 2009, Texas Government Code, to assist in resolving disputes un-
der the Department’s jurisdiction. As described in Chapter 154, Civil
Practices and Remedies Code, ADR procedures include mediation. Ex-
cept as prohibited by the Department’s ex parte communications policy,
the Department encourages informal communications between Depart-
ment staff and applicants, and other interested persons, to exchange in-
formation and informally resolve disputes. The Department also has
administrative appeals processes to fairly and expeditiously resolve
disputes. If at anytime an applicant or other person would like to en-
gage the Department in an ADR procedure, the person may send a pro-
posal to the Department’s Dispute Resolution Coordinator. For addi-
tional information on the Department’s ADR Policy, see the Depart-
ment’s General Administrative Rule on ADR at §1.17 of this title.
(c) Denitions. Many of the terms used in this subchapter are
dened in the Department’s Housing Tax Credit Program Qualied Al-
location Plan and Rules, known as the "QAP", as proposed. Those
terms that are not dened in the QAP or which may have another mean-
ing when used in this subchapter, shall have the meanings set forth in
this subsection unless the context clearly indicates otherwise.
(1) Affordable Housing--Housing that has been funded
through one or more of the Department’s programs or other local, state
or federal programs or has at least one unit that is restricted in the rent
that can be charged either by a Land Use Restriction Agreement or
other form of Deed Restriction.
(2) Bank Trustee--A bank authorized to do business in this
state, with the power to act as trustee.
(3) Cash Flow--The funds available from operations after
all expenses and debt service required to be paid has been considered.
(4) Credit Underwriting Analysis Report--Sometimes re-
ferred to as the "Report." A decision making tool used by the Depart-
ment and Board, described more fully in §1.32 of this subchapter.
(5) Comparable Unit--A Unit, when compared to the sub-
ject Unit, similar in overall condition, unit amenities, utility structure
and common amenities, and
(A) for purposes of calculating the inclusive capture
rate targets the same population and is likely to draw from the same
demand pool;
(B) for purposes of estimating the subsidized Unit rent
targets the same population and is similar in net rentable square footage
and number of bedrooms; or
(C) for purposes of estimating the subject Unit market
rent does not have any income or rent restrictions and is similar in net
rentable square footage and number of bedrooms.
(6) Contract Rent--Maximum Rent Limits based upon cur-
rent and executed rental assistance contract(s), typically with a federal,
state or local governmental agency.
(7) DCR--Debt Coverage Ratio. Sometimes referred to as
the "Debt Coverage" or "Debt Service Coverage." A measure of the
number of times loan principal and interest are covered by Net Oper-
ating Income.
(8) Development--Sometimes referred to as the "Subject
Development." Multi-unit residential housing that meets the afford-
ability requirements for and requests or has received funds from one
or more of the Department’s sources of funds.
(9) EGI--Effective Gross Income. The sum total of all
sources of anticipated or actual income for a rental Development less
vacancy and collection loss, leasing concessions, and rental income
from employee-occupied units that is not anticipated to be charged or
collected.
(10) ESA--Environmental Site Assessment. An environ-
mental report that conforms with the Standard Practice for Environ-
mental Site Assessments: Phase I Assessment Process (ASTM Stan-
dard Designation: E 1527) and conducted in accordance with the De-
partment’s Environmental Site Assessment Rules and Guidelines in
§1.35 of this subchapter as it relates to a specic Development.
(11) First Lien Lender--A lender whose lien has rst prior-
ity.
(12) Gross Program Rent--Sometimes called the "Program
Rents." Maximum Rent Limits based upon the tables promulgated
by the Department’s division responsible for compliance by program
and by county or Metropolitan Statistical Area ("MSA") or Primary
Metropolitan Statistical Area ("PMSA").
(13) Market Analysis--Sometimes referred to as "Market
Study." An evaluation of the economic conditions of supply, demand
and rental rates or pricing conducted in accordance with the Depart-
ment’s Market Analysis Rules and Guidelines in §1.33 of this subchap-
ter as it relates to a specic Development.
(14) Market Rent--The unrestricted rent concluded by the
Market Analyst for a particular unit type and size after adjustments are
made to rents charged by owners of Comparable Units.
(15) NOI--Net Operating Income. The income remaining
after all operating expenses, including replacement reserves and taxes
have been paid.
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(16) Primary Market--Sometimes referred to as "Primary
Market Area" or "Submarket" or "PMA". The area dened by the Qual-
ied Market Analyst as described in §1.33(d)(9) of this subchapter from
which a proposed or existing Development is most likely to draw the
majority of its prospective tenants or homebuyers.
(17) PCA--Property Condition Assessment. Sometimes
referred to as "Physical Needs Assessment," "Project Capital Needs
Assessments," "Property Condition Report," or "Property Work
Write-Up." An evaluation of the physical condition of the existing
property and evaluation of the cost of rehabilitation conducted in
accordance with the Department’s Property Condition Assessment
Rules and Guidelines in §1.36 of this subchapter as it relates to a
specic Development.
(18) Rent Over-Burdened Households--Non-elderly
households paying more than 35% of gross income towards total hous-
ing expenses (unit rent plus utilities) and elderly households paying
more than 40% of gross income towards total housing expenses.
(19) Reserve Account--An individual account:
(A) Created to fund any necessary repairs for a multi-
family rental housing development; and
(B) Maintained by a First Lien Lender or Bank Trustee.
(20) Secondary Market--Sometimes referred to as "Sec-
ondary Market Area". The area dened by the Qualied Market
Analyst as described in §1.33(d)(8) of this subchapter.
(21) Supportive Housing--Sometimes referred to as "Tran-
sitional Housing." Rental housing intended solely for occupancy by
individuals or households transitioning from homelessness or abusive
situations to permanent housing and typically consisting primarily of
efciency units.
(22) Sustaining Occupancy--The occupancy level at which
rental income plus secondary income is equal to all operating expenses
and mandatory debt service requirements for a Development.
(23) TDHCA Operating Expense Database--Sometimes
referred to as "TDHCA Database." A consolidation of recent actual
operating expense information collected through the Department’s
Annual Owner Financial Certication process and published on the
Department’s web site.
(24) Underwriter--The author(s), as evidenced by signa-
ture, of the Credit Underwriting Analysis Report.
(25) Unstabilized Development--A Development with
Comparable Units that has been approved for funding by the TDHCA
Board or is currently under construction or has not maintained a
90% occupancy level for at least 12 consecutive months following
construction completion.
(26) Utility Allowance--The estimate of tenant-paid utili-
ties, based either on the most current HUD Form 52667, "Section 8,
Existing Housing Allowance for Tenant-Furnished Utilities and Other
Services," provided by the local entity responsible for administering the
HUD Section 8 program with most direct jurisdiction over the major-
ity of the buildings existing or a documented estimate from the utility
provider proposed in the Application. Documentation from the local
utility provider to support an alternative calculation can be used to jus-
tify alternative Utility Allowance conclusions but must be specic to
the Subject Development and consistent with the building plans pro-
vided.
(27) Work Out Development--A nancially distressed De-
velopment seeking a change in the terms of Department funding or pro-
gram restrictions based upon market changes.
§1.32. Underwriting Rules and Guidelines.
(a) General Provisions. The Department, through the divi-
sion responsible for underwriting, produces or causes to be produced a
Credit Underwriting Analysis Report (the "Report") for every Develop-
ment recommended for funding through the Department. The primary
function of the Report is to provide the Committee, Executive Direc-
tor, the Board, Applicants, and the public a comprehensive analytical
report and recommendations necessary to make well informed deci-
sions in the allocation or award of the State’s limited resources. The
Report in no way guarantees or purports to warrant the actual perfor-
mance, feasibility, or viability of the Development by the Department.
(b) Report Contents. The Report provides an organized and
consistent synopsis and reconciliation of the application information
submitted by the Applicant. At a minimum, the Report includes:
(1) Identication of the Applicant and any Principals of the
Applicant;
(2) Identication of the funding type and amount requested
by the Applicant;
(3) The Underwriter’s funding recommendations and any
conditions of such recommendations;
(4) Review and analysis of the Applicant’s operating pro-
forma;
(5) Analysis of the Development’s debt service capacity;
(6) Review and analysis of the Applicant’s development
budget;
(7) Evaluation of the commitment for additional sources of
nancing for the Development;
(8) Identication of related interests among the members of
the Development Team, Third Party service providers and/or the seller
of the property;
(9) Analysis of the Applicant’s and Principals’ nancial
statements and creditworthiness;
(10) Review of the proposed Development plan and eval-
uation of the proposed improvements;
(11) Review of the Applicant’s evidence of site control and
any potential title issues that may affect site control;
(12) Identication of the site which includes review of the
independent site inspection report;
(13) Review of the Phase I Environmental Site Assessment
in conformance with the Department’s Environmental Site Assessment
Rules and Guidelines in §1.35 of this subchapter or soils and hazardous
material reports as required;
(14) Review of market data and Market Study information
and any valuation information available for the property in confor-
mance with the Department’s Market Analysis Rules and Guidelines
in §1.33 of this subchapter;
(15) Review of the appraisal, if required, for conformance
with the Department’s Appraisal Rules and Guidelines in §1.34 of this
subchapter; and,
(16) Review of the Property Condition Assessment, if re-
quired, for conformance with the Department’s Property Condition As-
sessment Rules and Guidelines in §1.36 of this subchapter.
(c) Recommendations in the Report. The conclusion of the
Report includes a recommended award of funds or allocation of Tax
Credits based on the lesser amount calculated by the program limit
ADOPTED RULES January 27, 2006 31 TexReg 469
method (if applicable), gap/DCR method, or the amount requested by
the Applicant as further described in paragraphs (1) - (3) of this sub-
section.
(1) Program Limit Method. For Developments requesting
Housing Tax Credits, this method is based upon calculation of Eligible
Basis after applying all cost verication measures and program lim-
its as described in this section. The Applicable Percentage used is as
dened in the QAP. For Developments requesting funding through a
Department program other than Housing Tax Credits, this method is
based upon calculation of the funding limit based on current program
rules at the time of underwriting.
(2) Gap/DCR Method. This method evaluates the amount
of funds needed to ll the gap created by total development cost less
total non-Department-sourced funds or Tax Credits. In making this
determination, the Underwriter resizes any anticipated deferred devel-
oper fee down to zero before reducing the amount of Department funds
or Tax Credits. In the case of Housing Tax Credits, the syndication
proceeds needed to ll the gap in permanent funds are divided by the
syndication rate to determine the amount of Tax Credits. In making
this determination, the Department adjusts the permanent loan amount
and/or any Department-sourced loans, as necessary, such that it con-
forms to the DCR standards described in this section.
(3) The Amount Requested. The amount of funds that is
requested by the Applicant as reected in the application documenta-
tion.
(d) Operating Feasibility. The operating nancial feasibility
of Developments funded by the Department is tested by adding total
income sources and subtracting vacancy and collection losses and op-
erating expenses to determine Net Operating Income. This Net Operat-
ing Income is divided by the annual debt service to determine the Debt
Coverage Ratio. The Underwriter characterizes a Development as in-
feasible from an operational standpoint when the Debt Coverage Ratio
does not meet the minimum standard set forth in paragraph (4)(D) of
this subsection. The Underwriter may choose to make adjustments to
the nancing structure, such as lowering the debt and increasing the
deferred developer fee that could result in a re-characterization of the
Development as feasible based upon specic conditions set forth in the
Report.
(1) Income. The Underwriter evaluates the reasonableness
of the Applicant’s income estimate by determining the appropriate
rental rate per unit based on contract, program and market factors.
Miscellaneous income and vacancy and collection loss limits as set
forth in subparagraphs (B) and (C) of this paragraph, respectively, are
applied unless well-documented support is provided.
(A) Rental Income. The Program Rent less Utility Al-
lowances or Market Rent or Contract Rent is utilized by the Under-
writer in calculating the rental income for comparison to the Appli-
cant’s estimate in the application. Where multiple programs are fund-
ing the same units, Contract Rents are used, if applicable. If Contract
Rents do not apply, the lowest Program Rents less Utility Allowance
("net Program Rent") or Market Rents, as determined by the Market
Analysis that are lower than the net Program Rents, are utilized.
(i) Market Rents. The Underwriter reviews the At-
tribute Adjustment Matrix of Comparable Units by unit size provided
by the Market Analyst and determines if the adjustments and conclu-
sions made are reasoned and well documented. The Underwriter uses
the Market Analyst’s conclusion of adjusted Market Rent by unit, as
long as the proposed Market Rent is reasonably justied and does not
exceed the highest existing unadjusted market comparable rent. Ran-
dom checks of the validity of the Market Rents may include direct
contact with the comparable properties. The Market Analyst’s At-
tribute Adjustment Matrix should include, at a minimum, adjustments
for location, size, amenities, and concessions as more fully described
in §1.33 of this subchapter.
(ii) Program Rents less Utility Allowance. The Un-
derwriter reviews the Applicant’s proposed rent schedule and deter-
mines if it is consistent with the representations made in the remainder
of the application. The Underwriter uses the Program Rents as pro-
mulgated by the Department’s division responsible for compliance for
the year that is most current at the time the underwriting begins. When
underwriting for a simultaneously funded competitive round, all of the
applications are underwritten with the rents promulgated for the same
year. Program Rents are reduced by the Utility Allowance. The Utility
Allowance gures used are determined based upon what is identied
in the application by the Applicant as being a utility cost paid by the
tenant and upon other consistent documentation provided in the appli-
cation.
(I) Units must be individually metered for all
utility costs to be paid by the tenant.
(II) Gas utilities are veried on the building plans
and elsewhere in the application when applicable.
(III) Trash allowances paid by the tenant are rare
and only considered when the building plans allow for individual ex-
terior receptacles.
(IV) Refrigerator and range allowances are not
considered part of the tenant-paid utilities unless the tenant is expected
to provide their own appliances, and no eligible appliance costs are in-
cluded in the development cost breakdown.
(iii) Contract Rents. The Underwriter reviews sub-
mitted rental assistance contracts to determine the Contract Rents cur-
rently applicable to the Development. Documentation supporting the
likelihood of continued rental assistance is also reviewed. The under-
writing analysis will take into consideration the Applicant’s intent to
request a Contract Rent increase. At the discretion of the Underwriter,
the Applicant proposed rents may be used in the underwriting analysis
with the recommendations of the Report conditioned upon receipt of
nal approval of such increase.
(B) Miscellaneous Income. All ancillary fees and mis-
cellaneous secondary income, including but not limited to late fees,
storage fees, laundry income, interest on deposits, carport rent, washer
and dryer rent, telecommunications fees, and other miscellaneous in-
come, are anticipated to be included in a $5 to $15 per unit per month
range. Exceptions may be made at the discretion of the Underwriter
for garage income, pass-through utility payments, pass-through wa-
ter, sewer and trash payments, cable fees, congregate care/assisted liv-
ing/elderly facilities, and child care facilities.
(i) Exceptions must be justied by operating history
of existing comparable properties.
(ii) The Applicant must show that the tenant will not
be required to pay the additional fee or charge as a condition of rent-
ing an apartment unit and must show that the tenant has a reasonable
alternative.
(iii) The Applicant’s operating expense schedule
should reect an offsetting cost associated with income derived from
pass-through utility payments, pass-through water, sewer and trash
payments, and cable fees.
(iv) Collection rates of exceptional fee items will
generally be heavily discounted.
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(v) If the total secondary income is over the maxi-
mum per unit per month limit, any cost associated with the construc-
tion, acquisition, or development of the hard assets needed to produce
an additional fee may also need to be reduced from Eligible Basis for
Tax Credit Developments as they may, in that case, be considered to be
a commercial cost rather than an incidental to the housing cost of the
Development.
(C) Vacancy and Collection Loss. The Underwriter
uses a vacancy rate of 7.5% (5% vacancy plus 2.5% for collection loss)
unless the Market Analysis reects a higher or lower established va-
cancy rate for the area. Elderly and 100% project-based rental subsidy
Developments and other well documented cases may be underwritten
at a combined 5% at the discretion of the Underwriter if the historical
performance reected in the Market Analysis is consistently higher
than a 95% occupancy rate.
(D) Effective Gross Income. The Underwriter indepen-
dently calculates EGI. If the EGI gure provided by the Applicant is
within 5% of the EGI gure calculated by the Underwriter, the Appli-
cant’s gure is characterized as reasonable in the Report; however, for
purposes of calculating DCR the Underwriter will maintain and use its
independent calculation unless the Applicant’s proforma meets the re-
quirements of paragraph (3) of this subsection.
(2) Expenses. The Underwriter evaluates the reasonable-
ness of the Applicant’s expense estimate by line item comparisons
based upon the specics of each transaction, including the type of De-
velopment, the size of the units, and the Applicant’s expectations as
reected in their proforma. Historical stabilized certied or audited -
nancial statements of the Development or Third Party quotes specic
to the Development will reect the strongest data points to predict fu-
ture performance. The Department’s database of property in the same
location or region as the proposed Development also provides heavily
relied upon data points. Data from the Institute of Real Estate Man-
agement’s (IREM) most recent Conventional Apartments-Income/Ex-
pense Analysis book for the proposed Development’s property type and
specic location or region may be referenced. In some cases local or
project-specic data such as Public Housing Authority ("PHA") Utility
Allowances and property tax rates are also given signicant weight in
determining the appropriate line item expense estimate. Finally, well
documented information provided in the Market Analysis, the applica-
tion, and other sources may be considered.
(A) General and Administrative Expense. General and
Administrative Expense includes all accounting fees, legal fees, adver-
tising and marketing expenses, ofce operation, supplies, and equip-
ment expenses. The underwriting tolerance level for this line item is
20%.
(B) Management Fee. Management Fee is paid to the
property management company to oversee the effective operation of
the property and is most often based upon a percentage of Effective
Gross Income as documented in the management agreement contract.
Typically, 5% of the Effective Gross Income is used, though higher
percentages for rural transactions that are consistent with the TDHCA
Database can be concluded. Percentages as low as 3% may be uti-
lized if documented by a Third Party management contract agreement
with an acceptable management company. The Underwriter will re-
quire documentation for any percentage difference from the 5% of the
Effective Gross Income standard.
(C) Payroll and Payroll Expense. Payroll and Payroll
Expense includes all direct staff payroll, insurance benets, and payroll
taxes including payroll expenses for repairs and maintenance typical of
a conventional development. It does not, however, include direct secu-
rity payroll or additional supportive services payroll. The underwriting
tolerance level for this line item is 10%.
(D) Repairs and Maintenance Expense. Repairs and
Maintenance Expense includes all repairs and maintenance contracts
and supplies. It should not include extraordinary capitalized expenses
that would result from major renovations. Direct payroll for repairs
and maintenance activities are included in payroll expense. The
underwriting tolerance level for this line item is 20%.
(E) Utilities Expense (Gas & Electric). Utilities Ex-
pense includes all gas and electric energy expenses paid by the owner.
It includes any pass-through energy expense that is reected in the EGI.
The underwriting tolerance level for this line item is 30%.
(F) Water, Sewer and Trash Expense. Water, Sewer and
Trash Expense includes all water, sewer and trash expenses paid by the
owner. It would also include any pass-through water, sewer and trash
expense that is reected in the EGI. The underwriting tolerance level
for this line item is 30%.
(G) Insurance Expense. Insurance Expense includes
any insurance for the buildings, contents, and liability but not health
or workman’s compensation insurance. The underwriting tolerance
level for this line item is 30%.
(H) Property Tax. Property Tax includes all real and
personal property taxes but not payroll taxes. The underwriting toler-
ance level for this line item is 10%.
(i) The per unit assessed value will be calculated
based on the capitalization rate published on the county taxing au-
thority’s website. If the county taxing authority does not publish a
capitalization rate on the internet, a capitalization rate of 10% will be
used or comparable assessed values may be used in evaluating this
line item expense.
(ii) Property tax exemptions or proposed payment in
lieu of tax agreement (PILOT) must be documented as being reason-
ably achievable if they are to be considered by the Underwriter. At
the discretion of the Underwriter, a property tax exemption that meets
known federal, state and local laws may be applied based on the tax-ex-
empt status of the Development Owner and its Afliates.
(I) Reserves. Reserves include annual reserve for re-
placements of future capitalizable expenses as well as any ongoing
additional operating reserve requirements. The Underwriter includes
minimum reserves of $200 per unit for new construction and $300
per unit for all other Developments. The Underwriter may require
an amount above $300 for Developments other than new construction
based on information provided in the PCA. Higher levels of reserves
also may be used if they are documented in the nancing commitment
letters.
(J) Other Expenses. The Underwriter will include other
reasonable and documented expenses, not including depreciation, in-
terest expense, lender or syndicator’s asset management fees, or other
ongoing partnership fees. Lender or syndicator’s asset management
fees or other ongoing partnership fees also are not considered in the
Department’s calculation of debt coverage. The most common other
expenses are described in more detail in clauses (i) - (iv) of this sub-
paragraph.
(i) Supportive Services Expense. Supportive Ser-
vices Expense includes the documented cost to the owner of any non-
traditional tenant benet such as payroll for instruction or activities per-
sonnel. The Underwriter will not evaluate any selection points for this
item. The Underwriter’s verication will be limited to assuring any
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anticipated costs are included. For all transactions supportive services
expenses are considered in calculating the Debt Coverage Ratio.
(ii) Security Expense. Security Expense includes
contract or direct payroll expense for policing the premises of the De-
velopment. The Applicant’s amount is typically accepted as provided.
The Underwriter will require documentation of the need for security
expenses that exceed 50% of the anticipated payroll expense estimate
discussed in subparagraph (C) of this paragraph.
(iii) Compliance Fees. Compliance fees include
only compliance fees charged by TDHCA. The Department’s charge
for a specic program may vary over time; however, the Underwriter
uses the current charge per unit per year at the time of underwriting.
For all transactions compliance fees are considered in calculating the
Debt Coverage Ratio.
(iv) Cable Television Expense. Cable Television
Expense includes fees charged directly to the owner of the Devel-
opment to provide cable services to all units. The expense will be
considered only if a contract for such services with terms is provided
and income derived from cable television fees is included in the pro-
jected EGI. Cost of providing cable television in only the community
building should be included in General and Administrative Expense
as described in subparagraph (A) of this paragraph.
(K) The Department will communicate with and allow
for clarication by the Applicant when the overall expense estimate is
over 5% greater or less than the Underwriter’s estimate. In such a case,
the Underwriter will inform the Applicant of the line items that exceed
the tolerance levels indicated in this paragraph, but may request addi-
tional documentation supporting some, none or all expense line items.
If an acceptable rationale for the difference is not provided, the dis-
crepancy is documented in the Report and the justication provided by
the Applicant and the countervailing evidence supporting the Under-
writer’s determination is noted. If the Applicant’s total expense esti-
mate is within 5% of the nal total expense gure calculated by the
Underwriter, the Applicant’s gure is characterized as reasonable in
the Report; however, for purposes of calculating DCR the Underwriter
will maintain and use its independent calculation unless the Applicant’s
proforma meets the requirements of paragraph (3) of this subsection.
(3) Net Operating Income. NOI is the difference between
the EGI and total operating expenses. If the NOI gure provided by
the Applicant is within 5% of the NOI gure calculated by the Un-
derwriter, the Applicant’s gure is characterized as reasonable in the
Report; however, for purposes of calculating the DCR the Underwriter
will maintain and use his independent calculation of NOI unless the
Applicant’s EGI, total expenses, and NOI are each within 5% of the
Underwriter’s estimates.
(4) Debt Coverage Ratio. Debt Coverage Ratio is calcu-
lated by dividing Net Operating Income by the sum of loan principal
and interest for all permanent sources of funds. Loan principal and
interest, or "Debt Service," is calculated based on the terms indicated
in the submitted commitments for nancing. Terms generally include
the amount of initial principal, the interest rate, amortization period,
and repayment period. Unusual nancing structures and their effect on
Debt Service will also be taken into consideration.
(A) Interest Rate. The interest rate used should be the
rate documented in the commitment letter.
(i) Commitments indicating a variable rate must
provide a detailed breakdown of the component rates comprising the
all-in rate. The commitment must also state the lender’s underwriting
interest rate, or the Applicant must submit a separate statement exe-
cuted by the lender with an estimate of the interest rate as of the date
of the statement.
(ii) The maximum rate allowed for a competitive ap-
plication cycle is evaluated by the Director of the Department’s division
responsible for Credit Underwriting Analysis Reports and posted to the
Department’s web site prior to the close of the application acceptance
period. Historically this maximum acceptable rate has been at or below
the average rate for 30-year U.S. Treasury Bonds plus 400 basis points.
(B) Amortization Period. The Department generally re-
quires an amortization of not less than 30 years and not more than 50
years or an adjustment to the amortization structure is evaluated and
recommended. In non-Tax Credit transactions a lesser amortization
period may be used if the Department’s funds are fully amortized over
the same period.
(C) Repayment Period. For purposes of projecting the
DCR over a 30-year period for Developments with permanent nanc-
ing structures with balloon payments in less than 30 years, the Under-
writer will carry forward Debt Service calculated based on a full amor-
tization and the interest rate stated in the commitment.
(D) Acceptable Debt Coverage Ratio Range. The ini-
tial acceptable DCR range for all priority or foreclosable lien nancing
plus the Department’s proposed nancing falls between a minimum of
1.10 to a maximum of 1.30. HOPE VI and USDA Rural Development
transactions may underwrite to a DCR less than 1.10 based upon doc-
umentation of acceptance from the lender.
(i) For Developments other than HOPE VI and
USDA Rural Development transactions, if the DCR is less than the
minimum, the recommendations of the Report are conditioned upon
a reduced debt service and the Underwriter will make adjustments to
the assumed nancing structure in the order presented in subclauses
(I) - (III) of this clause.
(I) A reduction of the interest rate or an increase
in the amortization period for TDHCA funded loans;
(II) A reclassication of TDHCA funded loans
to reect grants, if permitted by program rules;
(III) A reduction in the permanent loan amount
for non-TDHCA funded loans based upon the rates and terms in the
permanent loan commitment letter as long as they are within the ranges
in subparagraphs (A) and (B) of this paragraph.
(ii) If the DCR is greater than the maximum, the rec-
ommendations of the Report are conditioned upon an increase in the
debt service and the Underwriter will make adjustments to the assumed
nancing structure in the order presented in subclauses (I) - (III) of this
clause.
(I) A reclassication of TDHCA funded grants
to reect loans, if permitted by program rules;
(II) An increase in the interest rate or a decrease
in the amortization period for TDHCA funded loans;
(III) An increase in the permanent loan amount
for non-TDHCA funded loans based upon the rates and terms in the
permanent loan commitment letter as long as they are within the ranges
in subparagraphs (A) and (B) of this paragraph.
(iii) For Housing Tax Credit Developments, a reduc-
tion in the recommended Tax Credit allocation may be made based on
the gap/DCR method described in subsection (c)(2) of this section.
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(iv) Although adjustments in Debt Service may be-
come a condition of the Report, future changes in income, expenses,
and nancing terms could allow for an acceptable DCR.
(5) Long Term Feasibility. The Underwriter will evaluate
the long term feasibility of the Development by creating a 30-year op-
erating proforma.
(A) A 3% annual growth factor is utilized for income
and a 4% annual growth factor is utilized for expenses.
(B) The base year projection utilized is the Under-
writer’s EGI, expenses, and NOI unless the Applicant’s EGI, total
expenses, and NOI are each within 5% of the Underwriter’s estimates.
(C) The DCR should remain above a 1.10 and a con-
tinued positive Cash Flow should be projected for the initial 30-year
period in order for the Development to be characterized as feasible for
the long term. DCR will be calculated based on the guidelines stated
in subsection (d)(4) of this section.
(D) Any Development with a 30-year proforma, used
in the underwriting analysis, reecting cumulative Cash Flow over the
rst fteen years as insufcient to repay the projected amount of de-
ferred developer fee , amortized in irregular payments at 0% interest,
is characterized as infeasible. An infeasible Development will not be
recommended for funding unless the Underwriter can determine a plau-
sible alternative feasible nancing structure and conditions the recom-
mendation(s) in the Report accordingly.
(e) Development Costs. The Development’s need for perma-
nent funds and, when applicable, the Development’s Eligible Basis is
based upon the projected total development costs. The Department’s
estimate of the total development cost will be based on the Applicant’s
project cost schedule to the extent that it can be veried to a reasonable
degree of certainty with documentation from the Applicant and tools
available to the Underwriter. For new construction Developments, the
Underwriter’s total cost estimate will be used unless the Applicant’s
total development cost is within 5% of the Underwriter’s estimate. In
the case of a rehabilitation Development, the Underwriter may use a
lower tolerance level due to the reliance upon the PCA. If the Appli-
cant’s total development cost is utilized and the Applicant’s line item
costs are inconsistent with documentation provided in the Application
or program rules, the Underwriter may make adjustments to the Appli-
cant’s total cost estimate.
(1) Acquisition Costs. The proposed acquisition price is
veried with the fully executed site control document(s) for the entire
proposed site.
(A) Excess Land Acquisition. Where more land is be-
ing acquired than will be utilized for the site and the remaining acreage
is not being utilized as permanent green space, the value ascribed to the
proposed Development will be prorated from the total cost reected in
the site control document(s). An appraisal or tax assessment value may
be tools that are used in making this determination; however, the Un-
derwriter will not utilize a prorated value greater than the total amount
in the site control document(s).
(B) Identity of Interest Acquisitions.
(i) The acquisition will be considered an identity of
interest transaction when an Afliate of, a Related Party to, or any
owner at any level of the Development Team
(I) is the current owner in whole or in part of the
proposed property, or
(II) was the owner in whole or in part of the pro-
posed property during any period within the 36 months prior to the rst
day of the Application Acceptance Period.
(ii) In all identity of interest transactions the Appli-
cant is required to provide the additional documentation identied in
§50.9(h)(7)(A) of this title to support the transfer price to be used in
the underwriting analysis.
(iii) In no instance will the acquisition cost utilized
by the Underwriter exceed
(I) the original acquisition cost listed in the sub-
mitted settlement statement or, if a settlement statement is not avail-
able, the original asset value listed in the most current audited nancial
statement for the identity of interest owner, or
(II) the "as-is" value conclusion in the submitted
appraisal.
(C) Acquisition of Buildings for Tax Credit Properties.
In order to make a determination of the appropriate building acquisition
value, the Applicant will provide and the Underwriter will utilize an ap-
praisal that meets the Department’s Appraisal Rules and Guidelines as
described in §1.34 of this subchapter. The value of the improvements
are the result of the difference between the as-is appraised value less
the land value. The Underwriter may alternatively prorate the actual or
identity of interest sales price based upon a lower calculated improve-
ment value over the as-is value provided in the appraisal, so long as
the resulting land value utilized by the Underwriter is not less than the
land value indicated in the appraisal or tax assessment.
(2) Off-Site Costs. Off-Site costs are costs of development
up to the site itself such as the cost of roads, water, sewer and other
utilities to provide the site with access. All off-site costs must be well
documented and certied by a Third Party engineer on the required
application form.
(3) Site Work Costs. Project site work costs exceeding
$7,500 per Unit must be well documented and certied by a Third Party
engineer on the required application form. In addition, for Applicants
seeking Tax Credits, documentation in keeping with §50.9(i)(6)(G) of
this title will be utilized in calculating eligible basis.
(4) Direct Construction Costs. Direct construction costs
are the costs of materials and labor required for the building or rehabil-
itation of a Development.
(A) New Construction. The Underwriter will use the
Marshall and Swift Residential Cost Handbook and historical nal cost
certications of all previous housing tax credit allocations to estimate
the direct construction cost for a new construction Development. If the
Applicant’s estimate is more than 5% greater or less than the Under-
writer’s estimate, the Underwriter will attempt to reconcile this concern
and ultimately identify this as a cost concern in the Report.
(i) The "Average Quality" multiple, townhouse, or
single family costs, as appropriate, from the Marshall and Swift Res-
idential Cost Handbook, based upon the details provided in the appli-
cation and particularly site and building plans and elevations will be
used to estimate direct construction costs. If the Development contains
amenities not included in the Average Quality standard, the Depart-
ment will take into account the costs of the amenities as designed in
the Development.
(ii) If the difference in the Applicant’s direct cost es-
timate and the direct construction cost estimate detailed in clause (i) of
this subparagraph is more than 5%, the Underwriter shall also evaluate
the direct construction cost of the Development based on acceptable
cost parameters as adjusted for ination and as established by histori-
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cal nal cost certications of all previous housing tax credit allocations
for:
(I) the county in which the Development is to be
located, or
(II) if cost certications are unavailable under
subclause (I) of this clause, the uniform state service region in which
the Development is to be located.
(B) Rehabilitation Costs. In the case where the Appli-
cant has provided a PCA which is inconsistent with the Applicant’s
gures as proposed in the development cost schedule, the Underwriter
may request a supplement executed by the PCA provider supporting
the Applicant’s estimate and detailing the difference in costs. If said
supplement is not provided or the Underwriter determines that the rea-
sons for the initial difference in costs are not well-documented, the Un-
derwriter utilizes the initial PCA estimations in lieu of the Applicant’s
estimates.
(5) Hard Cost Contingency. All contingencies identied in
the Applicant project cost schedule will be added to Hard Cost Contin-
gency with the total limited to the guidelines detailed in this paragraph.
Hard Cost Contingency is limited to a maximum of 5% of direct costs
plus site work for new construction Developments and 10% of direct
costs plus site work for rehabilitation Developments. For tax credit
Developments, the percentage is applied to the sum of the eligible di-
rect construction costs plus eligible site work costs in calculating the
eligible contingency cost. The Applicant’s gure is used by the Under-
writer if the gure is less than 5%.
(6) Contractor Fee Limits. Contractor fees are limited to
6% for general requirements, 2% for contractor overhead, and 6% for
contractor prot. The percentages are applied to the sum of the direct
construction costs plus site work costs. For tax credit Developments,
the percentages are applied to the sum of the eligible direct construction
costs plus eligible site work costs in calculating the eligible contractor
fees. Minor reallocations to make these fees t within these limits may
be made at the discretion of the Underwriter. For Developments also re-
ceiving nancing from TX-USDA-RHS, the combination of builder’s
general requirements, builder’s overhead, and builder’s prot should
not exceed the lower of TDHCA or TX-USDA-RHS requirements.
(7) Developer Fee Limits. For Tax Credit Developments,
the development cost associated with developer fees and Development
Consultant (also known as Housing Consultant) fees included in El-
igible Basis cannot exceed 15% of the project’s Total Eligible Basis
less developer fees, as dened in the QAP. Developer fee claimed must
be proportionate to the work for which it is earned. In the case of an
identity of interest transaction requesting acquisition Tax Credits, no
developer fee attributable to acquisition of the Development will be
included in Eligible Basis. For non-Tax Credit Developments, the per-
centage remains the same but is based upon total development costs less
the sum of the fee itself, land costs, the costs of permanent nancing,
excessive construction period nancing described in subsection (f)(8)
of this section, reserves, and any other identity of interest acquisition
cost.
(8) Financing Costs. Eligible construction period nancing
is limited to not more than one year’s fully drawn construction loan
funds at the construction loan interest rate indicated in the commitment.
Any excess over this amount is removed to ineligible cost and will not
be considered in the determination of developer fee.
(9) Reserves. The Department will utilize the terms pro-
posed by the syndicator or lender as described in the commitment let-
ter(s) or the amount described in the Applicant’s project cost schedule
if it is within the range of two to six months of stabilized operating ex-
penses less management fees plus debt service.
(10) Other Soft Costs. For Tax Credit Developments all
other soft costs are divided into eligible and ineligible costs. Eligible
costs are dened by Internal Revenue Code but generally are costs that
can be capitalized in the basis of the Development for tax purposes.
Ineligible costs are those that tend to fund future operating activities.
The Underwriter will evaluate and accept the allocation of these soft
costs in accordance with the Department’s prevailing interpretation of
the Internal Revenue Code. If the Underwriter questions the eligibility
of any soft costs, the Applicant is given an opportunity to clarify and
address the concern prior to removal from Eligible Basis.
(f) Developer Capacity. The Underwriter will evaluate the ca-
pacity of the Person(s) accountable for the role of the Developer to
determine their ability to secure nancing and successfully complete
the Development. The Department will review nancial statements,
and personal credit reports for those individuals anticipated to guaran-
tee the completion of the Development.
(1) Credit Reports. The Underwriter will characterize the
Development as "high risk" if the Applicant, General Partner, Devel-
oper, anticipated Guarantor or Principals thereof have a credit score
which reects a 40% or higher potential default rate.
(2) Financial Statements of Principals. The Applicant, De-
veloper, any principals of the Applicant, General Partner, and Devel-
oper and any Person who will be required to guarantee the Develop-
ment will be required to provide a signed and dated nancial statement
and authorization to release credit information in accordance with the
Department’s program rules.
(A) Individuals. The Underwriter will evaluate and dis-
cuss nancial statements for individuals in a condential portion of the
Report. The Development may be characterized as "high risk" if the
Developer, anticipated Guarantor or Principals thereof is determined
to have limited net worth or signicant lack of liquidity.
(B) Partnerships and Corporations. The Underwriter
will evaluate and discuss nancial statements for partnerships and cor-
porations in the Report. The Development may be characterized as
"high risk" if the Developer, anticipated Guarantor or Principals thereof
is determined to have limited net worth or signicant lack of liquidity.
(C) If the Development is characterized as a high risk
for either lack of previous experience as determined by the TDHCA
division responsible for compliance or a higher potential default rate
is identied as described in paragraph (1) or (2) of this subsection, the
Report must condition any potential award upon the identication and
inclusion of additional Development partners who can meet the De-
partment’s guidelines.
(g) Other Underwriting Considerations. The Underwriter will
evaluate numerous additional elements as described in subsection (b)
of this section and those that require further elaboration are identied
in this subsection.
(1) Floodplains. The Underwriter evaluates the site plan,
oodplain map, survey and other information provided to determine if
any of the buildings, drives, or parking areas reside within the 100-year
oodplain. If such a determination is made by the Underwriter, the
Report will include a condition that:
(A) The Applicant must pursue and receive a Letter of
Map Amendment (LOMA) or Letter of Map Revision (LOMR-F); or
(B) The Applicant must identify the cost of ood insur-
ance for the buildings and for the tenant’s contents for buildings within
the 100-year oodplain; or
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(C) The Development must be designed to comply with
the QAP, as proposed.
(2) Inclusive Capture Rate. The Underwriter will not rec-
ommend the approval of funds to new Developments requesting funds
if the anticipated inclusive capture rate, as dened in §1.33 of this sub-
chapter, exceeds 25% for the Primary Market unless:
(A) The Developments is classied as a Rural Devel-
opment according to the QAP, as proposed, in which case an inclusive
capture rate of 100% is acceptable; or
(B) The Development is strictly targeted to the elderly
or special needs populations, in which case an inclusive capture rate of
100% is acceptable; or
(C) The Development is comprised of Affordable
Housing which replaces previously existing substandard Affordable
Housing within the same Primary Market Area on a Unit for Unit
basis, and which gives the displaced tenants of the previously existing
Affordable Housing a leasing preference, in which case an inclusive
capture rate is not applicable.
(3) The Underwriter will identify in the report any Devel-
opments funded or known and anticipated to be eligible for funding
within one linear mile of the subject.
(4) Supportive Housing. The unique development and op-
erating characteristics of Supportive Housing Developments may re-
quire special consideration in the following areas:
(A) Operating Income. The extremely-low-income ten-
ant population typically targeted by a Supportive Housing Develop-
ment may include deep-skewing of rents to well below the 50% AMI
level or other maximum rent limits established by the Department. The
Underwriter should utilize the Applicant’s proposed rents in the Report
as long as such rents are at or below the maximum rent limit proposed
for the units and equal to any project based rental subsidy rent to be
utilized for the Development.
(B) Operating Expenses. A Supportive Housing Devel-
opment may have signicantly higher expenses for payroll, security,
resident support services, or other items than typical Affordable Hous-
ing Developments. The Underwriter will rely heavily upon the his-
torical operating expenses of other Supportive Housing Developments
provided by the Applicant or otherwise available to the Underwriter.
(C) DCR and Long Term Feasibility. Supportive Hous-
ing Developments may be exempted from the DCR requirements of
subsection (d)(4)(D) of this section if the Development is anticipated
to operate without conventional debt. Applicants must provide evi-
dence of sufcient nancial resources to offset any projected 30-year
cumulative negative cash ows. Such evidence will be evaluated by the
Underwriter on a case-by-case basis to satisfy the Department’s long
term feasibility requirements and may take the form of one or a combi-
nation of the following: executed subsidy commitment(s), set-aside of
Applicant’s nancial resources, to be substantiated by an audited nan-
cial statement evidencing sufcient resources, and/or proof of annual
fundraising success sufcient to ll anticipated operating losses. If ei-
ther a set aside of nancial resources or annual fundraising are used
to evidence the long term feasibility of a Supportive Housing Devel-
opment, a resolution from the Applicant’s governing board must be
provided conrming their irrevocable commitment to the provision of
these funds and activities.
(D) Development Costs. For Supportive Housing that
is styled as efciencies, the Underwriter may use "Average Quality"
dormitory costs from the Marshall & Swift Valuation Service, with ad-
justments for amenities and/or quality as evidenced in the application,
as a base cost in evaluating the reasonableness of the Applicant’s direct
construction cost estimate for new construction Developments.
(h) Work Out Development. Developments that are underwrit-
ten subsequent to Board approval in order to renance or gain relief
from restrictions may be considered infeasible based on the guidelines
in this section, but may be characterized as "the best available option"
or "acceptable available option" depending on the circumstances and
subject to the discretion of the Underwriter as long as the option an-
alyzed and recommended is more likely to achieve a better nancial
outcome for the property and the Department than the status quo.
§1.36. Property Condition Assessment Guidelines.
(a) General Provisions. The objective of the Property Con-
dition Assessment (the PCA) is to provide cost estimates for repairs,
replacements, or new construction which are: immediately necessary;
proposed by the developer; and expected to be required throughout the
term of the regulatory period. The PCA prepared for the Department
should be conducted and reported in conformity with the American
Society for Testing and Materials "Standard Guide for Property Con-
dition Assessments: Baseline Property Condition Assessment Process
(ASTM Standard Designation: E 2018)" except as provided for in sub-
sections (b) and (c) of this section. The PCA must include discussion
and analysis of the following:
(1) Useful Life Estimates. For each system and component
of the property the PCA should assess the condition of the system or
component, and estimate its remaining useful life, citing the basis or
the source from which such estimate is derived.
(2) Code Compliance. The PCA should review and doc-
ument any known violations of any applicable federal, state, or local
codes. In developing the cost estimates specied herein, it is the re-
sponsibility of the Housing Sponsor or Applicant to ensure that the
PCA adequately considers any and all applicable federal, state, and lo-
cal laws and regulations which may govern any work performed to the
subject property.
(3) Program Rules. The PCA should assess the extent to
which any systems or components must be modied, repaired, or re-
placed in order to comply with any specic requirements of the hous-
ing program under which the Development is proposed to be nanced,
particular consideration being given to accessibility requirements, the
Department’s Housing Quality Standards, and any scoring criteria for
which the Applicant may claim points.
(4) Cost Estimates for Repair and Replacement. It is the
responsibility of the Housing Sponsor or Applicant to ensure that the
PCA provider is apprised of all development activities associated with
the proposed transaction and consistency of the total immediately nec-
essary and proposed repair and replacement cost estimates with the de-
velopment cost schedule submitted as an exhibit of the Application.
(A) Immediately Necessary Repairs and Replacement.
Systems or components which are expected to have a remaining useful
life of less than one year, which are found to be in violation of any
applicable codes, which must be modied, repaired or replaced in order
to satisfy program rules, or which are otherwise in a state of deferred
maintenance or pose health and safety hazards should be considered
immediately necessary repair and replacement. The PCA must provide
a separate estimate of the costs associated with the repair, replacement,
or maintenance of each system or component which is identied as
being an immediate need, citing the basis or the source from which
such cost estimate is derived.
(B) Proposed Repair, Replacement, or New Construc-
tion. If the development plan calls for additional repair, replacement, or
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new construction above and beyond the immediate repair and replace-
ment described in subparagraph (A) of this paragraph, such items must
be identied and the nature or source of obsolescence or improvement
to the operations of the Property discussed. The PCA must provide a
separate estimate of the costs associated with the repair, replacement,
or new construction which is identied as being above and beyond the
immediate need, citing the basis or the source from which such cost
estimate is derived.
(C) Expected Repair and Replacement Over Time. The
term during which the PCA should estimate the cost of expected repair
and replacement over time must equal the longest term of any land use
or regulatory restrictions which are, or will be, associated with the pro-
vision of housing on the property. The PCA must estimate the periodic
costs which are expected to arise for repairing or replacing each system
or component or the property, based on the estimated remaining useful
life of such system or component as described in paragraph (1) of this
subsection adjusted for completion of repair and replacement imme-
diately necessary and proposed as described in subparagraphs (A) and
(B) of this paragraph. The PCA must include a separate table of the
estimated long term costs which identies in each line the individual
component of the property being examined, and in each column the
year during the term in which the costs are estimated to be incurred.
The estimated costs for future years should be given in both present
dollar values and anticipated future dollar values assuming a reason-
able ination factor of not less than 2.5% per annum.
(b) If a copy of such standards or a sample report have been
provided for the Department’s review, if such standards are widely
used, and if all other criteria and requirements described in this section
are satised, the Department will also accept copies of reports com-
missioned or required by the primary lender for a proposed transaction,
which have been prepared in accordance with:
(1) Fannie Mae’s criteria for Physical Needs Assessments,
(2) Federal Housing Administration’s criteria for Project
Capital Needs Assessments,
(3) Freddie Mac’s guidelines for Engineering and Property
Condition Reports,
(4) TX-USDA-RHS guidelines for Capital Needs Assess-
ment, or
(5) Standard and Poor’s Property Condition Assessment
Criteria: Guidelines for Conducting Property Condition Assessments,
Multifamily Buildings.
(c) The Department may consider for acceptance reports pre-
pared according to other standards which are not specically named
above in subsection (b) of this section, if a copy of such standards or a
sample report have been provided for the Department’s review, if such
standards are widely used, and if all other criteria and requirements de-
scribed in this section are satised.
(d) The PCA shall be conducted by a Third Party at the ex-
pense of the Applicant, and addressed to TDHCA as the client. Copies
of reports provided to TDHCA which were commissioned by other -
nancial institutions should address TDHCA as a co-recipient of the re-
port, or letters from both the provider and the recipient of the report
should be submitted extending reliance on the report to TDHCA. The
PCA report should also include a statement that the person or company
preparing the PCA report will not materially benet from the Devel-
opment in any other way than receiving a fee for performing the PCA.
The PCA should be signed and dated by the Third Party report provider
not more than six months prior to the date of the application.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Department of Housing and Community Affairs
Effective date: February 1, 2006
Proposal publication date: September 2, 2005
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TITLE 16. ECONOMIC REGULATION
PART 1. RAILROAD COMMISSION OF
TEXAS
CHAPTER 1. PRACTICE AND PROCEDURE
SUBCHAPTER H. DECISION
16 TAC §1.144
The Railroad Commission of Texas adopts amendments to
§1.144, relating to Oral Argument Before the Commission,
without changes to the version published in the September
30, 2005, issue of the Texas Register (30 TexReg 6159). The
Commission adopts the amendments to bring the Commission’s
practice and procedure rule concerning oral argument in line
with the Railroad Commission Policy on Public Participation in
Open Meetings, adopted on September 7, 2005.
The amendments add detail and specicity to the rule in order
to inform and guide persons who wish to present oral argument
before the Commission in open meeting. Changes in subsection
(a) provide that, prior to the nal disposition of any proceeding,
any party may request oral argument before the Commission.
This request must be made by separate pleading or as part of a
party’s exceptions, replies to exceptions, brief, reply brief, motion
for rehearing, or reply to a motion for rehearing. A party may
not orally request the opportunity to make oral argument at a
Commission open meeting.
Subsection (b) provides that oral argument may be allowed at
the discretion of the Commission. Failure of the Commission
to grant a request for oral argument is deemed a denial of the
request.
Subsection (c) provides that the Commission may request that
parties to any proceeding present oral argument.
Subsection (d) states that if the Commission will hear oral argu-
ment, the Commission will determine the date, time, and order of
the oral argument. The Commission may request that parties fo-
cus their arguments on particular issues in the case; determine
the sequence in which parties will proceed, and which party, if
any, may close; impose time limits on all speakers; limit or ex-
clude unduly repetitious arguments and presentations; require
that one representative present the information and position of
closely aligned persons or entities; and set deadlines for ling
additional information or briefs in the case.
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Subsection (e) provides that, in order to ensure that persons
needing special equipment or assistance are provided with the
equipment or assistance, persons who have a special request
concerning the presentation of comments or oral argument
should contact the secretary of the Commission at least 48
hours prior to the start of the open meeting. However, failure
to make such a request will not preclude a person from pro-
viding comment or oral argument. A special request includes
presentation of video or audio recordings; use of audio or
visual aids; and/or interpreters or other auxiliary aids, including
accommodations for the disabled.
Subsection (f) provides that the Commission will accept unso-
licited comments from elected ofcials when they are acting in
their ofcial capacities.
The Commission received no comments on the proposed
amendments.
The Commission adopts the amendments under Texas Revised
Civil Statutes, Article 6447, which authorizes the Commissioners
to make all rules necessary for their government and proceed-
ings; and Texas Government Code, §2001.004, which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.
Statutory authority: Texas Revised Civil Statutes, Article 6447,
and Texas Government Code, §2001.004.
Cross-reference to statute: Texas Revised Civil Statutes, Article
6447, and Texas Government Code, §2001.004.
Issued in Austin, Texas, on January 10, 2006.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Railroad Commission of Texas
Effective date: January 30, 2006
Proposal publication date: September 30, 2005
For further information, please call: (512) 475-1295
CHAPTER 3. OIL AND GAS DIVISION
16 TAC §3.16
The Railroad Commission of Texas adopts amendments to
§3.16, relating to Log and Completion or Plugging Report, with
one minor change to the version published in the October 14,
2005, issue of the Texas Register (30 TexReg 6541).
The Commission adopts the amendments pursuant to the pro-
visions of Texas Natural Resources Code, §§91.551 - 91.556,
relating to ling and availability of electric logs. The amend-
ments are necessary to implement changes in Texas Natural Re-
sources Code, §§91.551 - 91.554 and §91.556, made by House
Bill (HB) 484, 79th Legislature, Regular Session (2005), effec-
tive September 1, 2005.
The amendments add new subsection (a) to §3.16, which pro-
vides denitions. The denitions of "basic electric log," "drilling
operation," "operator," and "well" are consistent with denitions
in Texas Natural Resources Code, §91.551, as amended by
HB 484. Former subsection (a) is deleted, but its provisions,
with some amendments, are adopted in new subsections (b)
and (c). New subsection (b) requires that completion reports be
led within 30 days after the completion of a well or within 90
days after the date on which the drilling operation is completed,
whichever is earlier. Amended completion reports must be led
within 30 days of any physical changes made to a well, such as
any change in perforations, or openhole or casing records, and
plugging reports must be led for a well that is a dry hole within
30 days after the well is plugged.
New subsection (c) requires, subject to the condentiality pro-
visions of new subsection (d), that operators le basic electric
logs not later than the 90th day after the date a drilling operation
is completed. This is consistent with Texas Natural Resources
Code, §91.552(a), as amended by HB 484. "Basic electric log"
is dened in new subsection (a) as a density, sonic, or resistiv-
ity (except dip meter) log run over the entire wellbore. However,
new subsection (c) provides that in the event a basic electric log
as dened in new subsection (a) has not been run, subject to the
Commission’s approval, an operator shall le a lithology log or
gamma ray log of the entire wellbore. In addition, new subsec-
tion (c) provides that in the event no log has been run over the
entire wellbore, subject to the Commission’s approval, an opera-
tor shall le the log which is the most nearly complete of the logs
run.
Former subsection (b) is redesignated as subsection (d) and is
amended to clarify that this subsection applies to requests for
delayed ling of logs based on condentiality and to clarify the
time periods in which such requests must be made.
Former subsection (c) is redesignated as subsection (e) with
amendments to clarify that this subsection applies to sanctions
that may be imposed if an operator fails to le either a completion
report or log as required by §3.16, as amended. New subsection
(e) is consistent with current Commission policy.
The amendments are necessary to conform §3.16 to changes in
Texas Natural Resources Code, §§91.551 - 91.554 and §91.556,
made by HB 484. These amendments clarify the duty of opera-
tors to timely le completion and plugging reports and basic elec-
tric logs. Former subsection (a) of §3.16 required that a comple-
tion report be led within 30 days after the completion of a well
and that a basic electric log be attached to the completion report.
However, former §3.16 contained no clear standard as to when
a well is "completed," and this caused some operators to delay
unreasonably the ling of completion reports and logs. This, in
turn, resulted in some requests for delayed ling of logs based
on condentiality for periods of time beyond that contemplated
by current §3.16.
Timely ling of completion reports and logs is deemed important
to the accomplishment of the Commission’s mission. Information
in completion reports assists the Commission in making a deter-
mination that a well has been drilled, cased, cemented, and oth-
erwise equipped in conformity with Commission rules to protect
usable quality water. Completion information is also necessary
to enable the Commission’s Field Operations staff to determine
the manner in which a well should be plugged or reworked to
solve a particular wellbore problem that may pose a threat of pol-
lution of usable quality water or other hazard to the public health
and safety. Completion reports also provide test information re-
quired by Commission rules, are used to create a well record in
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the Commission’s database, and provide information necessary
for the setting of well allowables.
Logs led by operators are used by Commission staff for multiple
purposes, including, among others, new or proper eld desig-
nations, discovery allowable determinations, two-factor alloca-
tion determinations, high cost gas determinations, determina-
tions of formation characteristics relative to uid injection or stor-
age wells, and determinations as to whether wells have been
properly cased and cemented. Logs led with the Commission
also provide information useful to the industry regulated by the
Commission for purposes of reservoir engineering or geological
assessment and provide a source of information potentially use-
ful to the Commission in making determinations as to well density
and well spacing in eld rules and/or applications for exceptions
to well density or well spacing requirements.
New subsection (b) of §3.16 claries that completion reports are
required to be led within 30 days after the completion of a well
or within 90 days after the date on which the drilling operation is
completed, whichever is earlier. New subsection (c) will require
that, subject to a request for delayed ling based on conden-
tiality, basic electric logs be led not later than the 90th day after
the date on which a continuous effort to drill or deepen a wellbore
has ended. The denition of "Basic electric log" in new subsec-
tion (a) is adopted because density, sonic, or resistivity (except
dip meter) logs are the type of logs that provide the most use-
ful information for the Commission’s purposes. The intent of the
amendments is that one of these types of logs be led if such a
log has been run. Lithology logs and gamma ray logs are less
useful, but, subject to the Commission’s approval, new subsec-
tion (c) will allow the ling of such logs in the event that no den-
sity, sonic, or resistivity log has been run.
The Commission received comments from one association,
Texas Independent Producers & Royalty Owners Association
("TIPRO") and from one operator, XTO Energy ("XTO"). TIPRO
rst suggested that denitions of "operator," "well," and "drilling
operation" in paragraphs (2) through (4) of proposed §3.16(a) be
changed to conform to denitions of the same or similar terms
in other Commission rules. The Commission adopts §3.16(a)(2)
through (4) without change from the proposed version, because
the denitions of "operator," "well," and "drilling operation" are
the denitions adopted by the Legislature in Texas Natural
Resources Code, §91.551(a), as amended by HB 484, effective
September 1, 2005, relating to Subchapter M, Chapter 91,
requirements for ling of logs associated with well completions.
TIPRO also suggested that proposed §3.16(b) be changed in or-
der to clarify that amended completion and plugging reports must
be led within 30 days after the end of the work on a well bore.
More particularly, TIPRO suggested that proposed §3.16(b) be
changed to provide that amended completion reports must be
led within 30 days of any physical changes made to the well,
such as perforations, casing strings, or open hole alterations.
Although the portion of §3.16(b) relating to ling of amended
completion reports, as proposed, did not change the correspond-
ing provision of former §3.16(a), the Commission agrees that
the new language suggested by TIPRO, with minor modica-
tion, claries §3.16(b) and does not materially change the cor-
responding requirements of former §3.16(a) or current Commis-
sion practice. The Commission adopts §3.16(b) with changes to
incorporate TIPRO’s suggested language, with a minor modi-
cation. The Commission has made a minor change to TIPRO’s
suggested language to make it consistent with current Commis-
sion practice regarding the ling of amended completion reports.
As adopted, §3.16(b) provides that the operator of a well shall le
an amended completion report within 30 days of any physical
changes made to the well, such as any change in perforations,
or openhole or casing records.
TIPRO further suggested that proposed §3.16(d) be changed to
provide that an operator who fails to le timely a request for de-
layed ling of a log based on condentiality may nonetheless re-
quest such delayed ling, subject to the Commission’s approval
and the right of the Commission to assess a late ling fee or
to initiate penalty action prior to approval. The Commission de-
clines to adopt this suggested change because Texas Natural
Resources Code, §91.553, as amended by HB 484, effective
September 1, 2005, does not permit it. Pursuant to §91.553(b),
a request for delayed log ling for the initial one year conden-
tiality period must be led not later than 90 days after a drilling
operation is completed. Under §91.553(c), a request for delayed
log ling for an additional two year condentiality period must be
made before the initial one year condentiality period has ex-
pired. Under §91.553(d), a request for delayed log ling for a
further two year condentiality period in the case of a well sub-
merged in state water must be led before the expiration of the
previous two year condentiality period. Pursuant to §91.553(f),
an operator who fails to timely le a request under §91.553(b),
(c), or (d) must le the log with the Commission immediately after
the conclusion of the period for ling the request. Accordingly,
the Commission adopts §3.16 without changes.
XTO generally supported the proposed amendments, but sug-
gested that the Commission consider extending condentiality to
logs led to support applications for Texas severance tax incen-
tive certication. The condentiality concerns expressed by XTO
may warrant further study, but they are beyond the scope of this
rulemaking, which concerns required log ling associated with
well completions. No notice has been provided that the Commis-
sion would consider adoption of rules relating to condentiality of
logs led in support of applications for Texas severance tax in-
centive certication. Accordingly, the Commission adopts §3.16
without changes to address the concerns expressed by XTO.
The Commission adopts the amendments to §3.16 pursuant to
Texas Natural Resources Code, §§91.551 - 91.556, relating to
electric logs, and §§81.051 - 81.052, which provide the Com-
mission with jurisdiction over all persons owning or engaged in
drilling or operating oil or gas wells in Texas and the authority
to adopt all necessary rules for governing and regulating per-
sons and their operations under the jurisdiction of the Commis-
sion. Texas Natural Resources Code, §§91.551 - 91.556, as
amended by HB 484, effective September 1, 2005, authorize
the Commission to require the ling of electric logs. In addition,
Texas Natural Resources Code, §§85.201 - 85.202, require the
Commission to adopt and enforce rules and orders for the con-
servation and prevention of waste of oil and gas, and specically
for drilling of wells, preserving a record of the drilling of wells, and
requiring records to be kept and reports to be made. Texas Nat-
ural Resources Code, §§86.041 - 86.042, give the Commission
broad discretion in administering the provisions of Chapter 86
of the Code, and authorize the Commission, generally, to adopt
any rule or order necessary to effectuate the provisions and pur-
poses of this Chapter. The Commission is required to adopt and
enforce rules and orders to conserve and prevent the waste of
gas, provide for drilling wells and preserving a record of them, re-
quiring wells to be drilled and operated in a manner that prevents
injury to adjoining property, and requiring records to be kept and
reports to be made.
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In addition, Texas Natural Resources Code, §§141.011 -
141.012, authorize the Commission to regulate the exploration,
development, and production of geothermal energy and asso-
ciated resources and to make and enforce rules associated
therewith. Pursuant to Texas Water Code, §26.131, the Com-
mission is solely responsible for the control and disposition of
waste and the abatement and prevention of pollution of surface
and subsurface water resulting from activities associated with
the exploration, development, and production of oil or gas
or geothermal resources. Pursuant to Texas Water Code,
§§27.031 - 27.032 and §27.034, the Commission has author-
ity to permit disposal wells to dispose of oil and gas waste,
to require applicants for disposal well permits to furnish any
information necessary to the discharge of the Commission’s
duties under Chapter 27, and to adopt rules required for the
performance of the Commission’s duties under this Chapter.
Texas Natural Resources Code, §91.101, provides that to
prevent the pollution of surface or subsurface water in the
state, the Commission shall adopt and enforce rules relating
to, among other things, the drilling of exploratory wells and oil
and gas wells or any purpose in connection with them and the
operation, abandonment, and proper plugging of wells subject
to the jurisdiction of the Commission.
Texas Natural Resources Code, §§81.051, 81.052, 85.201,
85.202, 86.041, 86.042, 91.101, 91.551, 91.552. 91.553.
91.554. 91.555, 91.556, 141.011, and 141.012, and Texas Wa-
ter Code, §§26.131, 27.031, 27.032, and 27.034, are affected
by the adopted amendments.
Statutory Authority: Texas Natural Resources Code, §§81.051,
81.052, 85.201, 85.202, 86.041, 86.042, 91.101, 91.551,
91.552. 91.553. 91.554. 91.555, 91.556, 141.011, and
141.012, and Texas Water Code, §§26.131, 27.031, 27.032,
and 27.034.
Cross-reference to statutes: Texas Natural Resources Code,
§§81.051, 81.052, 85.201, 85.202, 86.041, 86.042, 91.101,
91.551, 91.552. 91.553. 91.554. 91.555, 91.556, 141.011, and
141.012, and Texas Water Code, §§26.131, 27.031, 27.032,
and 27.034.
Issued in Austin, Texas, on January 10, 2006.
§3.16. Log and Completion or Plugging Report.
(a) Denitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise:
(1) Basic electric log--A density, sonic, or resistivity (ex-
cept dip meter) log run over the entire wellbore.
(2) Drilling operation--A continuous effort to drill or
deepen a wellbore for which the commission has issued a permit.
(3) Operator--A person who assumes responsibility for the
regulatory compliance of a well as shown by a form the person les
with the commission and the commission approves.
(4) Well--A well drilled for any purpose related to explo-
ration for or production or storage of oil or gas or geothermal resources,
including a well drilled for injection of uids to enhance hydrocarbon
recovery, disposal of produced uids, disposal of waste from explo-
ration or production activity, or brine mining.
(b) Completion and plugging reports. The operator of a well
shall le with the commission the appropriate completion report within
30 days after completion of the well or within 90 days after the date on
which the drilling operation is completed, whichever is earlier. The op-
erator of a well shall le with the Commission an amended completion
report within 30 days of any physical changes made to the well, such as
any change in perforations, or openhole or casing records. If the well
is a dry hole, the operator shall le with the commission an appropriate
plugging report within 30 days after the well is plugged.
(c) Basic electric logs. Except as otherwise provided in this
section, not later than the 90th day after the date a drilling operation
is completed, the operator shall le with the commission a legible and
unaltered copy of a basic electric log, except that where a well is deep-
ened, a legible and unaltered copy of a basic electric log shall be led if
such log is run over a deeper interval than the interval covered by a ba-
sic electric log for the well already on le with the commission. In the
event a basic electric log, as dened in this section, has not been run,
subject to the commission’s approval, the operator shall le a lithol-
ogy log or gamma ray log of the entire wellbore. In the event no log
has been run over the entire wellbore, subject to the commission’s ap-
proval, the operator shall le the log which is the most nearly complete
of the logs run.
(d) Delayed ling based on condentiality. Each log led with
the commission shall be considered public information and shall be
available to the public during normal business hours. If the operator of
a well desires a log to be condential, on or before the 90th day after
the date a drilling operation is completed, the operator must submit a
written request for a delayed ling of the log. When ling such a re-
quest, the operator must retain the log and may delay ling such log
for one year beginning from the date the drilling operation was com-
pleted. The operator of such well may request an additional ling delay
of two years, provided the written request is led prior to the expira-
tion date of the initial condentiality period. If a well is drilled on land
submerged in state water, the operator may request an additional ling
delay of two years so that a possible total delay of ve years may be
obtained. A request for the additional two year ling delay period must
be in writing and be led with the commission prior to the expiration of
the rst two year ling delay. Logs must be led with the commission
within 30 days after the expiration of the nal condentiality period,
except that an operator who fails to timely le with the commission a
written request under this subsection for an extension of the period of
log condentiality shall le the log with the commission immediately
after the conclusion of the period for ling the request.
(e) Sanctions. If an operator fails to le a completion report or
log in accordance with the provisions of this section, the commission
may refuse to assign an allowable to a well, set the allowable for such
well at zero, and/or initiate penalty action pursuant to the Texas Natural
Resources Code, Title 3.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 8. PIPELINE SAFETY
REGULATIONS
SUBCHAPTER A. GENERAL REQUIRE-
MENTS AND DEFINITIONS
16 TAC §8.1
The Commission adopts amendments to §8.1, relating to
General Applicability and Standards, without changes from the
November 11, 2005, issue of the Texas Register (30 TexReg
7337). Section 8.1(b) concerns minimum safety standards
and adopts by reference the United States Department of
Transportation’s (USDOT) pipeline safety standards found in
49 U.S.C. §60101, et seq.; 49 Code of Federal Regulations
(CFR) Part 191, Transportation of Natural and Other Gas by
Pipeline; Annual Reports, Incident Reports, and Safety-Related
Condition Reports; 49 CFR Part 192, Transportation of Natural
and Other Gas by Pipeline: Minimum Federal Safety Standards;
49 CFR Part 193, Liqueed Natural Gas Facilities: Federal
Safety Standards; 49 U.S.C. §60101, et seq.; 49 CFR Part 195,
Transportation of Hazardous Liquids by Pipeline; and 49 CFR
Part 199, Drug and Alcohol Testing. The rule previously adopted
the federal pipeline safety standards as of September 14, 2004;
the adopted amendment will show this date as July 1, 2005.
The federal safety rule amendments adopted by reference are
summarized in the following paragraphs.
Under the USDOT’s new Pipeline and Hazardous Materials
Safety Administration (PHMSA), in accordance with the Norman
Y. Mineta Research and Special Programs Improvement Act
which reorganized the Department’s pipeline and hazardous
materials safety programs into the new PHMSA, the amend-
ments, published at 70 Federal Register (FR) 11135, revise all
references to the former Research and Special Programs Ad-
ministration (RSPA) in 49 CFR Parts 190 through 199 to reect
the creation of PHMSA. The nal rule also updated the Ofce
of Pipeline Safety’s internet and mailing addresses, docket
procedures, titles, section numbers, penalty consideration and
cap adjustments, terminology, and other changes conforming
Part 190 with the Pipeline Safety Improvement Act of 2002. The
amendments also reect the changed organizational posture of
the agency and update the Part 190 enforcement procedures to
reect current public law. The nal rule did not impose any new
operating requirements on pipeline owners and operators. The
nal rule was effective March 8, 2005.
USDOT’s Amendment Nos. 192-99 and 195-83, published at
70 FR 35041, corrects a nal rule published by the Pipeline and
Hazardous Materials Safety Administration (PHMSA) on May
19, 2005 (70 FR 28833). That nal rule amended requirements
for pipeline operators in 49 CFR Parts 192 and 195 to develop
and implement public awareness programs and incorporate by
reference the guidelines of the American Petroleum Institute
(API) Recommended Practice (RP) 1162. The document was
assigned the amendment numbers 192-100 and 195-84, which
were already assigned to different amendments. The nal rule
corrects the amendment numbers and the language amending
Part 192 so that it is consistent with Part 195. The effective date
was June 20, 2005.
Amendment Nos. 192-101 and 195-85, published at 70 FR
28833, amend the requirements for pipeline operators to de-
velop and implement public awareness (also known as public
education) programs. The changes are part of PHMSA’s Ofce
of Pipeline Safety’s broad pipeline communications initiative
to promote pipeline safety. Promoting pipeline safety requires
enhanced communications by pipeline operators with the public
to increase public awareness of pipeline operations and safety
issues. The amendments for developing and implementing
public awareness programs address the requirements of the
Pipeline Safety Improvement Act of 2002 and incorporate by
reference the guidelines provided in API Recommended Prac-
tice 1162, "Public Awareness Programs for Pipeline Operators."
The effective date for this nal rule was June 20, 2005.
The Commission nds that its adoption of Amendment Nos.
192-99 and 195-83, and Amendment Nos. 192-101 and 195-85,
meets the requirements of Section 17 of House Bill (HB) 2161,
79th Legislature, Regular Session (2005), which states that
the Commission may not adopt safety standards under Texas
Utilities Code, §121.201(a) or Texas Natural Resources Code,
§17.012(a), as amended by HB 2161, until the Pipeline and
Hazardous Materials Safety Administration of the United States
Department of Transportation adopts the rules published at 69
FR 35279 (to be codied at 49 CFR Parts 192 and 195, as pro-
posed June 3, 2004) or other rules pertaining to public education
programs for hazardous liquid and gas pipeline operators.
Amendment No. 192-94, published at 70 FR 3147 by the Re-
search and Special Programs Administration (RSPA), is a direct
nal rule that makes a minor editorial correction to the denition
of "transmission line" in the federal safety regulations for natural
gas pipelines. The correction is intended to clarify that gathering
lines are excluded from the denition of transmission line. Be-
cause gathering lines have never been included in the denition
of transmission line, the correction will not result in any substan-
tive change in the denition. The effective date was May 6, 2005.
Amendment Nos. 192-100 and 195-84, published at 70 FR
10332, adopt a direct nal rule from RSPA’s Ofce of Pipeline
Safety requiring operators of gas and hazardous liquid pipelines
to conduct programs to qualify individuals who perform cer-
tain safety-related tasks on pipelines. Congress addressed
these programs through an amendment to the federal pipeline
safety law (49 U.S.C. Chap. 601). In accordance with that
amendment, the direct nal rule codies the new program
requirements concerning personnel training, notice of program
change, government review and verication of programs, and
use of on-the-job performance as a qualication method. The
direct nal rule became effective July 1, 2005.
The Commission received no comments on the proposed
amendments.
The Commission adopts the amendments under Texas Natural
Resources Code, §81.051 and §81.052, which give the Commis-
sion jurisdiction over all common carrier pipelines in Texas, per-
sons owning or operating pipelines in Texas, and their pipelines
and oil and gas wells, and authorize the Commission to adopt
all necessary rules for governing and regulating persons and
their operations under the jurisdiction of the Commission as set
forth in §81.051, including such rules as the Commission may
consider necessary and appropriate to implement state respon-
sibility under any federal law or rules governing such persons
and their operations; Texas Natural Resources Code, §117.012,
which requires the Commission to adopt rules that include safety
standards for and practices applicable to the intrastate trans-
portation of hazardous liquids or carbon dioxide by pipeline and
intrastate hazardous liquid or carbon dioxide pipeline facilities;
and to adopt rules regarding public education and awareness
concerning hazardous liquid or carbon dioxide pipeline facilities
and community liaison for the purpose of responding to an emer-
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gency concerning a hazardous liquid or carbon dioxide pipeline
facility; Texas Utilities Code, §§121.201 - 121.210, as amended
by HB 2161, which authorize the Commission to adopt safety
standards and practices applicable to the transportation of gas
and to associated pipeline facilities within Texas to the maxi-
mum degree permissible under, and to take any other requisite
action in accordance with, 49 United States Code Annotated
§60101, et seq.; and HB 2161, Section 17, which directs that
the Railroad Commission of Texas may not adopt safety stan-
dards under Texas Utilities Code, §121.201(a), or Texas Natural
Resources Code, §117.012(a), as amended by HB 2161, until
the Pipeline and Hazardous Materials Safety Administration of
the United States Department of Transportation adopts the rules
published at 69 Federal Register 35279 (2004) (to be codied at
49 CFR Parts 192 and 195) (proposed June 3, 2004) or other
rules pertaining to public education programs for hazardous liq-
uid and gas pipeline operators.
Texas Natural Resources Code, §§81.051, 81.052, and 117.012;
Texas Utilities Code, §§121.201 - 121.210; and 49 United States
Code Annotated §60101, et seq., are affected by the adopted
amendments.
Statutory authority: Texas Natural Resources Code, §§81.051,
81.052, and 117.012; Texas Utilities Code, §§121.201 - 121.210;
and 49 United States Code Annotated §60101, et seq.
Cross-reference to statute: Texas Natural Resources Code,
Chapters 81 and 117; Texas Utilities Code, Chapter 121; and
49 United States Code Annotated Chapter 601.
Issued in Austin, Texas, on January 10, 2006.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION
CHAPTER 61. COMBATIVE SPORTS
The Texas Department of Licensing and Regulation ("Depart-
ment") adopts amendments to 16 Texas Administrative Code,
§§61.10, 61.20, 61.30, 61.40 - 61.44, 61.46, 61.80, 61.105,
61.107, 61.108, 61.110, and 61.112, new §§61.21 - 61.24,
61.49, and 61.106, and the repeal of §61.21 and §61.109,
regarding the combative sports program, without changes to
the proposed text as published in the November 18, 2005,
issue of the Texas Register (30 TexReg 7649) and will not be
republished. Sections 61.47, 61.48, and 61.111 are adopted
with changes to the proposed text as published in the November
18, 2005, issue of the Texas Register (30 TexReg 7649).
These rules are necessary to implement changes to the pro-
gram brought about by Senate Bill 796 adopted by the 79th
Legislature, and in response to the Department’s rule review of
Chapter 61, pursuant to Government Code, §2001.039 where
the Commission determined that, other than implementing statu-
tory changes, the rules should be maintained, but claried, and
brought into closer compliance with statutory provisions.
Section 61.10, Denitions, is amended to delete the denitions
of "amateur," "bout/or contest," "Combative Sports," "Commis-
sion," "Event," and "Promoter" because these terms are dened
in the Code. The denition of "shoot wrestling/ghting..." is
also deleted as those particular martial arts are now included in
"mixed martial arts." Paragraphs are renumbered as needed.
The denition of "contestant" is amended to specically include
professional combative sports contestants as that phrase is em-
ployed throughout the rules. A new denition for "knock-down"
is added. The denition of "license" is expanded to include reg-
istrations. The denition of "manager" is amended to make it
clear that the term only applies to professional combative sports
contestants.
The denition of the term "matchmaker" is amended for clari-
cation. The denition of "purse" is amended to refer to an event
rather than a contest. The denition of "ring ofcials" is amended
to clarify that "physician" means ringside physicians. The de-
nition of "Technical Zone" is amended to clarify it and to provide
that it is alcoholic beverage free. A new denition of "Full Con-
tact" is added to dene the term, which is used in the denition of
"combative sports" in statute. The two denitions when consid-
ered together indicate that events where full contact is prohibited,
as dened here, are not regulated under the Act.
Section 61.20(a), General Licensing Requirements, is amended
to make it clear that persons participating in professional events
must be licensed. New subsection (b) is added to require Am-
ateur Combative Sports Associations ("ACSA") to be registered
as required by new statute. Newly relettered subsection (e) is
amended to remove the requirement that contestants and sec-
onds notify the department of address changes. Original sub-
section (c) is deleted as the requirement to report changes in
ownership is not needed in this program. Original subsections
(e), (f), (g), (h), and (j) are deleted here and moved to rules more
appropriate to their subjects.
Section 61.21, formerly General Prohibitions (new §61.23), is a
new section, Licensing Requirements--Referees. The rule es-
tablishes criteria that referees must meet to become licensed
and to provide a grandfathering period for persons currently li-
censed. The new rule will assure that persons serving as refer-
ees are qualied.
New §61.22, Licensing Requirements--Judges, establishes cri-
teria for licensure as a judge.
New §61.23, General Prohibitions (formerly §61.21), is amended
at subsection (b) to clarify the language with no substantive
change. Subsection (c) is amended to eliminate references to
elimination tournaments that were banned by statutory change,
and to remove requirements for certain medical tests that are
required by other rules. Subsections (d), (e), (f), and (h) are
claried without substantive change. Subsection (g) is deleted
as it simply repeats requirements set out in statute or elsewhere
in the rules. Subsection (i) is amended to allow persons who
are members of a ranking organization, but who are not ofcers
or directors, to be licensed as judges.
ADOPTED RULES January 27, 2006 31 TexReg 481
New §61.24, Practice Requirements--General, consists of sub-
sections (a), (b), and (c) which were subsections (e), (g), and (j)
that were deleted from §61.20. Some of the language has been
changed but the substance has not.
Section 61.30, Responsibilities and Authority of the Executive
Director, is amended at its title. Subsections (a) and (b) have
been combined into subsection (a) without substantive change.
Subsections (b) - (j) and (m) - (q) have been amended to clarify
language but with no substantive change. Subsection (k), as
amended, has been changed to continue the authority of the
Executive Director to waive rules, but under the conditions set
out in the amended language. Subsection (p) is deleted and
moved to §61.40.
Section 61.40, Responsibilities of the Promoter, is amended at
subsection (a)(1) to require promoters at the time of licensure
and license renewal to post two bonds, one for $10,000 to se-
cure payment of costs of an event and one for $15,000 to secure
payment of gross receipts taxes. These provisions are not new.
Also, a provision allowing a promoter to le a nancial state-
ment in lieu of the $10,000 bond has been deleted. Subsection
(b)(13) is amended to delete language that is now in §61.107.
Subsection (b)(15) is deleted and issues concerning gloves are
addressed in the new subsection (b)(15) as amended. New sub-
section (b)(15) requires promoters to follow rules specic to the
class of event for equipment and gloves. Subsection (b)(15)(A) -
(L) are deleted and moved to §61.106. Subsection (b)(15)(B) as
amended now requires the promoter to set up the Technical Zone
as instructed by the Executive Director. Subsection (b)(16) as
amended now allows promoters to pay certain licensing fees by
money order as well as by check. Subsection (d)(1) is amended
to remove the requirement that the promoters’ license number
be printed on each ticket. Subsection (d)(3) is amended to pro-
vide that when there is a ticket manifest, tickets of different prices
are not required to be printed on paper of different colors. Sub-
section (d)(10) is added. This is old §61.30(p) that was deleted.
The substance is not changed. Subsection (e) is amended to
provide three business days for payment of the gross receipts
tax rather than 72 hours.
Section 61.41, Responsibilities of the Referee, is amended
by deleting subsection (f) and replacing it in subsection (k) as
amended. Subsection (k) is amended at paragraph (1) and is
changed to refer to a blow as opposed to a punch causing a
knock-down. A knock-down is now dened in the denitions
rule. New subsection (k)(7) and (8) are where the old subsection
(f) is now shown without substantive change. Subsections (p)
and (q) are deleted and have been moved without substantive
change to new §61.21.
Section 61.42 is amended at subsection (d), no substantive
change and subsection (e) to remove a reference to a referee’s
scorecard. Subsection (f) is deleted and moved without sub-
stantive change to new §61.22
Section 61.43, Responsibilities of Seconds, is amended at sub-
section (e)(4) to refer to unapproved substances as opposed to
solutions. Subsections (f), (h), and (i) are amended to clarify lan-
guage with no substantive change. New subsection (k) is added
to require seconds to attend the referee’s meeting. This require-
ment was deleted from §61.20(h).
Section 61.44, Responsibilities of Managers, is amended to
delete subsection (b) and add subsection (d) requiring man-
agers to attend the referee’s meeting. This requirement was
deleted from §61.20(h).
Section 61.46, Responsibilities of Ringside Physicians, is
amended at paragraph (1) to allow chief seconds to be present
during physical examinations.
Section 61.47, Responsibilities of Contestants, is amended at
subsection (g) to remove gender specic provisions to new sub-
section (g) and to add language concerning jewelry from subsec-
tion (u) with no substantive changes. Subsections (k) and (l) that
are gender specic are deleted. Subsection (k), as amended,
is changed to make it clear that all contestants must have a
pre-ght examination, and the required reporting of untness
may now also be made by the chief second. Subsection (m)
as amended is changed to remove the gender specic refer-
ence to a positive pregnancy test. Subsection (n) as amended
is changed to clarify language. Subsections (r), (t), and (u) are
deleted. Subsection (u) is now in subsection (g). New subsec-
tion (q) is added to address gender specic requirements deleted
from other sections. No substantive changes were made. New
subsection (r) is added to require contestants to attend the ref-
eree’s meeting. This requirement was deleted from §61.20(b).
New §61.48, Responsibilities of Amateur Combative Sports As-
sociations, is added to implement statutory changes requiring
that ACSA’s be registered. The requirements spelled out here
are modeled after the rule for promoters. Subsection (b) requires
ACSA’s to le rules with the Executive Director and provides that
they must address issues that the department has identied that
concern safety of contestants, including use of licensed refer-
ees. All other participants other than the ACSA, are not required
to be licensed. The rules also may establish guidelines for pay-
ment of certain expenses for contestants. Those that elect to
pay expenses must provide a bond as set out in subsection (d).
New §61.49 requires that amateur organizations exempt from
licensing and bonding requirements inform the department of
the date, time, and location of their events. That information is
needed to respond to inquiries from the public where concern
is expressed that illegal events are being conducted. The de-
partment can inform them that they are not being conducted in
violation of the statute.
Section 61.80, Fees, is amended to delete subsection (a)(10)
and to add a new (a)(10) for ACSA’s. Subsection (b) is amended
to provide that Federal ID cards are valid for four years and sub-
section (c) is amended to make it clear a permit fee is required
for professional events only.
Section 61.105, Weight Categories and Weigh-in-Boxing and
Kickboxing, is amended at subsection (d) to clarify the weight
categories. There are no substantive changes.
New §61.106, Ring and Glove Requirements--Boxing and Kick-
boxing, is added to replace items deleted from §61.40 with no
substantive changes.
Section 61.107, Boxing, is amended at subsection (b) to remove
reference to referees scoring contests. New subsection (e) is
added to replace language deleted from §61.40(b)(13) concern-
ing the length of rounds. Kickboxing and mixed martial rules
have provisions concerning the length and number of rounds.
Section 61.108 is amended at subsections (g) and (h) to make it
clear that provisions concerning holding purses address profes-
sional events only.
Section 61.109, Elimination Tournaments/Toughman competi-
tions, is deleted. Elimination tournaments are no longer allowed
pursuant to statute.
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Section 61.110, Martial Arts, is amended at subsection (b) to
clarify and correct references to other rule sections. Subsection
(c) is amended to clarify that combative sports events may be
conducted pursuant to ofcial rules of any particular art if those
rules have been approved by the Department.
Section 61.111, Mixed Martial Arts, has been amended at sub-
section (a) to clarify and correct references to other rule sections
and to delete references to specic martial arts. Subsection (b)
- (o) have been deleted and replaced with new subsections (b) -
(t). The new subsections do not substantially change the deleted
rules but they now include specic references to ring require-
ments and also allow use of a "ghting area" as dened. The
new subsections also include weight categories and reference
to the length of rounds and contests.
Section 61.112, Muay Thai Fighting, is amended at subsection
(b) by deleting the provision that allows grappling techniques
used while the opponents are standing.
The Department drafted and distributed the proposal to persons
internal and external to the agency. No public comments were
received regarding the amendments, new rules, and/or the re-
peal; however, the Commission, on recommendation of staff,
amended §61.47, Responsibilities of Contestants, at subsec-
tions (a) and (m) to clarify testing requirements for the Hepati-
tis B virus. The proposed language required that applicants be
free of the Hepatitis B and C viruses, and HIV. Both subsections
are changed to remove the requirement that applicants be free
of the Hepatitis B virus to require that applicants not be infected
with the virus to such a degree that the applicant poses a threat
of communicating it to opponents. Subsection (m) specically
mentions a Hepatitis B surface antigen test, which appears to
be the primary test used at this time, but the language also per-
mits other methods that test for Hepatitis B infectivity.
In addition, two clerical errors in the proposed rules are corrected
in the adopted rules. In §61.48(b)(2)(A) the phrase "contestant
participate" is amended to "contestants who participate". Sec-
tion 61.111(h)(1) is amended to read, "Flyweight--up to 125 lbs."
The numeral "5" was inadvertently omitted from the proposed
rule.
16 TAC §§61.10, 61.20 - 61.24, 61.30, 61.40 - 61.44, 61.46 -
61.49, 61.80, 61.105 - 61.108, 61.110 - 61.112
The amendments and new rules are adopted under Texas Occu-
pations Code, Chapter 2052 and Chapter 51, which authorizes
the Department to adopt rules as necessary to implement this
chapter and any other law establishing a program regulated by
the Department.
The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 2052 and Chapter 51.
No other statutes, articles, or codes are affected by the adoption.
§61.47. Responsibilities of Contestants.
(a) Medical Examinations. Each contestant applying for a li-
cense, or license renewal, shall submit on a department approved form
signed by an examining physician and an examining ophthalmologist
proof of having passed a comprehensive medical examination within
thirty days of the date the application is signed by the applicant. The
exam must include an ophthalmologic medical examination completed
by an Ophthalmologist only and must indicate that the applicant is free
of the Hepatitis C virus and the human immunodeciency virus (HIV),
and that the applicant is not acutely or chronically infected with the
Hepatitis B virus.
(b) A contestant applicant must submit to the Department all
information required by the Department’s application.
(c) A contestant may not perform under any name that does
not appear in departmental records.
(d) Contestants shall in good faith perform to the best of their
abilities.
(e) A contestant who commits a foul under these rules is sub-
ject to administrative sanctions and or penalties in addition to losing
points during a contest.
(f) Arguing with an ofcial or refusing to obey the orders of
an ofcial is prohibited.
(g) Contestants shall compete in proper ring attire. The trunks’
waistband shall not extend above the waistline and the hem may not
extend more than two inches below the knee. Ring attire may not have
sequins, buttons, tassels or any other decorative items that may become
detached during a contest. A tted mouthpiece shall be worn while
competing. Shoes shall be of soft material and shall not be tted with
spikes, cleats, or hard heels. Contestants may not participate in any
contest while wearing jewelry, including but not limited to, watches,
rings, necklaces, bracelets, earrings, any type of stud used to penetrate
body piercings.
(h) All contestants shall be in the dressing room at least 45
minutes before the event is scheduled to begin. The contestants shall
be ready to enter the ring immediately after the preceding contest is
nished.
(i) After receiving nal instructions from the referee, contes-
tants may touch gloves or shake hands and then shall retire to their
corners.
(j) After the referee or judge’s decision has been announced,
both contestants and their seconds shall leave the ring when requested
to do so by the referee.
(k) Every contestant shall undergo a pre-ght physical exami-
nation. If a contestant’s physical exam shows him unt for competition,
the contestant shall not participate in the contest. The manager, chief
second, or contestant shall make an immediate report of the facts to the
promoter and the Department.
(l) If a contestant becomes ill or injured and cannot take part
in a contest for which he is under contract, he, his chief second, or
his manager shall immediately report the facts to the promoter and the
Department. The contestant must submit to the Department medical
proof of the injury or illness.
(m) A positive Hepatitis C, or human immunodeciency virus
(HIV) test, or a positive Hepatitis B surface antigen test or other indi-
cation of Hepatitis B infectivity will result in disqualication.
(n) The administration or use of any drugs or alcohol during, or
up to 24 hours before a contest is prohibited unless a drug is prescribed,
administered or authorized by a licensed physician and the Executive
Director authorizes the contestant to use the drug. If a contestant is tak-
ing prescribed or over the counter medication, he/she must inform the
Executive Director of such usage at least 24 hours prior to the contest.
(o) As a condition of licensure, contestants waive right of con-
dentiality of medical records relating to treatment or diagnosis of any
condition that relates to the contestant’s ability to participate in a con-
test. All medical records submitted to the Department are condential,
and shall be used only by the Executive Director or his/her represen-
tative for the purpose of ascertaining the contestant’s ability to be li-
censed or participate in a contest.
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(p) Medical disqualication of a contestant is for his own
safety and may be made at the recommendation of the examining
physician or the Department. If a contestant disagrees with a medical
disqualication, medical suspension or rest period set at the discretion
of a ringside physician or a disqualication set by the Department, he
may request a hearing to show proof of tness. The hearing shall be
provided at the earliest opportunity after the Department receives a
written request from the contestant or his manager.
(q) The following are gender specic provisions.
(1) Male contestants must wear a protection cup, which
shall be rmly adjusted before entering the ring.
(2) Female contestants:
(A) Must wear garments that cover their breasts;
(B) Shall submit to a pregnancy test at weigh-in;
(C) Will be disqualied by a positive pregnancy test;
and,
(D) May wear breast protection plates.
(r) Contestants must attend the referee’s rules meeting con-
ducted prior to the rst contest of an event.
§61.48. Responsibilities of Amateur Combative Sports Associations.
(a) An amateur combative sports association (ACSA) must
provide to the Department proof that it is either a non-prot organiza-
tion chartered by the State of Texas or that it is approved as a non-prot
organization under the provisions of the Internal Revenue Code.
(b) An ACSA shall le with the Executive Director rules for
conducting the organization’s affairs and the conduct of its members.
The rules:
(1) Must include provisions to:
(A) Establish conditions for membership;
(B) Provide guidelines for training its members in
preparation for a contest;
(C) Establish a minimum training period before a con-
test;
(D) Indicate which class(es) of combative sports the
ACSA will conduct;
(E) Require that all referees participating in events con-
ducted by the ACSA are licensed by the Department; and,
(F) Either:
(i) Adopt, as appropriate, rules set out below for
boxing, kickboxing, mixed martial arts, and muay thai; or,
(ii) Establish the ACSA’s rules for a class or classes
of events it will sponsor; and,
(2) May include provisions to:
(A) Provide for payment of actual expenses, up to an
established maximum, for the contestants who participate in an event;
and,
(B) Allow members of other ACSAs to participate as a
visiting member in an event conducted by it without the other ACSA
participating in the conducted event, so long as it ascertains that the
visiting member is qualied under the rules to be a contestant in the
event.
(c) An ACSA may not conduct or participate in any event un-
less it has received Executive Director’s written approval of rules re-
quired in subsection (b) of this section.
(d) An ACSA that has adopted rules permitted under subsec-
tion (b)(2) of this section must, before it sponsors or participates in
any event, submit to the Executive Director a $15,000 surety bond,
written by a bonding company authorized to do business in the State
of Texas, guaranteeing payment of gross receipts taxes owed for pro-
moted events, which shall remain in effect for four years after the ef-
fective cancellation date.
(e) An ACSA shall provide insurance and pay all deductibles
for contestants, to cover medical, surgical and hospital care with a min-
imum limit of $20,000 for injuries sustained while participating in a
contest and $50,000 to a contestant’s estate if he dies of injuries suf-
fered while participating in a contest. At least ten calendar days before
an event the ASCA shall provide to the Department for each event to
be conducted, a certicate of insurance showing proper coverage. The
ASCA shall supply to those participating in the event the proper infor-
mation for ling a medical claim.
(f) An ACSA shall ensure that all contestants participating in
contests it conducts are amateurs.
(g) An ACSA may not allow any person who has not been a
member of the ACSA for at least thirty days to participate as a contes-
tant in any event in which the ACSA participates.
(h) An ACSA conducting an event shall:
(1) Bear all nancial responsibility for the event.
(2) Provide the Department written notice of all proposed
event dates, ticket prices, and participants of the main event, at least
21 days before the proposed event date and obtain written approval
from the Department to promote the event prior to advertising or selling
tickets.
(3) Provide two licensed physicians, for each event.
(4) Provide at least one licensed physician to conduct pre-
ght physicals. Provide a private area for the physician to perform
pre-ght examinations.
(5) Assure that beverages are only allowed in paper or plas-
tic cups at the event.
(6) Assure that no alcoholic beverages or illegal drugs are
in the dressing room.
(7) Ensure the safety of the contestants, ofcials, and spec-
tators.
(A) There shall be a pre-ght plan and route to remove
an injured contestant from the ring and arena. Upon request, the pro-
moter shall inform the Department of these plans. The plan shall in-
clude the name and location of a local hospital emergency room.
(B) A sufcient number of security personnel shall be
retained to maintain order.
(8) Ensure that the rules set forth herein below regarding
equipment and gloves that apply to a particular type of event are fol-
lowed.
(9) Ensure that each contest is conducted as provided by
the ACSA’s rules approved by the Department.
(10) Ensure that each event has the appropriate equipment
as described by the ACSA’s rules approved by the Department.
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(11) Ensure that all advertising concerning an event to be
conducted indicates that it is an amateur event, and includes the name
of the ACSA that will conduct the event.
(i) Tickets
(1) All tickets shall have printed on each half, the price in-
cluding any service surcharge or handling fee, and the event date.
(2) Roll tickets with consecutive numbers shall be sold
only at the box ofce on the day of the show.
(3) If there is no ticket manifest, tickets of different prices
shall be printed on different colored ticket stock.
(4) Tickets shall not be sold for more than the actual capac-
ity of the location where the event is held.
(5) ACSA’s shall hold tickets of every description used for
any event for at least 30 days after the event. The tickets shall be kept
in separate packages for each event for audit purposes.
(j) An ACSA shall submit to the Department a tax report and
a 3% gross receipts tax payment within three business days after an
event.
§61.111. Mixed Martial Arts.
(a) All rules stated herein, except §§61.106 - 61.108 and
§61.112 apply to mixed martial arts contests unless this section con-
icts with another rule stated herein. If a conict occurs, this section
prevails.
(b) Contestants may wear ngerless gloves weighing not less
than 4 ounces, which shall be supplied by the promoter and approved
by the Executive Director.
(1) If both contestants wear gloves, closed st punching
and frontal palm/heel strikes are permitted.
(2) If both contestants are not wearing gloves, frontal
palm/heel strikes and closed st punches are not permitted, except to
the body.
(c) Contestants may prevail by technical knockout, knockout,
submission (either by physical or verbal tap out), disqualication or
judges decision.
(d) Scoring Techniques.
(1) Using the 10-Point Must Scoring System, judges are
required to determine a winner of a contest that ends after the scheduled
number of rounds have been completed. Ten points must be awarded
to the winner of each round and 9 points or less must be awarded to the
loser, except for a rare even round, which is scored a 10 - 10.
(2) Judges must evaluate mixed martial arts techniques,
such as effective striking, effective grappling, ghting area control,
and effective aggressiveness/defense.
(e) Contestants may wear shorts, trunks, wrestling singlet, or
traditional martial arts Gi, unless otherwise instructed by the Executive
Director. Knee braces without metal are permissible. Contestants may
not wear shoes of any kind during competition. A male contestant may
not wear a shirt during competition.
(f) Each contestant must be clean and present a tidy appear-
ance. The use of grease or any other foreign substance, including, with-
out limitation, grooming creams, lotions or sprays, may not be used on
the face, hair or body of a contestant. The referee or the Executive Di-
rector’s representative shall cause any foreign substance to be removed.
(g) Contestants who wear gloves may wrap hands in a man-
ner approved by the Executive Director. If contestants are not wear-
ing gloves, it is not permissible to wrap hands, but wrists may be
taped. Contestants who choose to wear gloves, may only compete with
other contestants wearing gloves. Contestants choosing not to wear
gloves, may only compete with other contestants who choose not to
wear gloves.
(h) Weight Divisions. Except with the approval of the Execu-
tive Director, the classes for mixed martial arts contest or exhibitions
and the weights for each class are shown in the following schedule:
(1) Flyweight--up to 125 lbs.
(2) Bantamweight--over 125 to 135 pounds
(3) Featherweight--over 135 to 145 pounds
(4) Lightweight--over 145 to 155 pounds
(5) Welterweight--over 155 to 170 pounds
(6) Middleweight--over 170 to 185 pounds
(7) Light Heavyweight--over 185 to 205 pounds
(8) Heavyweight--over 205 to 265 pounds
(9) Super Heavyweight--over 265 pounds
(i) Non-championship contests shall not exceed a total of 15
minutes per contest with no overtime allowed. Championship contests
shall not exceed a total of 25 minutes of action. Rounds shall be a
minimum of three minutes with a one-minute rest period between each
round.
(j) A tted mouthpiece shall be worn while competing.
(k) A male contestant must wear a plastic foul-proof groin pro-
tector (abdominal guard). A female contestant must wear a plastic
pelvic guard and may wear a breast protector.
(l) Contestants may use the ropes once during a round. The
second time a contestant grabs the ropes will be considered a submis-
sion.
(m) Intentionally escaping from the ghting area will result in
a rope call.
(n) If both contestants wrestle into or under the ropes and the
referee believes that the ropes are causing interference with the match,
the referee may stop the action, and require both contestants to take a
standing position in the middle of the ghting area before continuing
the match.
(o) If both contestants are wrestling on the ground and the ref-
eree believes neither contestant will gain an advantage, the referee may
stop the contest, and require both contestants to take a standing posi-
tion in the middle of the ghting area before continuing the match.
(p) Mixed martial arts contests may be conducted either in an
approved ring or in an enclosed ghting area. The following specics
apply:
(1) Rings:
(A) Must be no smaller than 16 feet square and no larger
than 32 feet square within the ropes. The ring oor must extend at least
18 inches beyond the ropes;
(B) The ring oor must be padded with ensolite or
another similar closed-cell foam, with at least 1 inch layer of foam
padding. Padding must extend beyond the ring ropes and over the
edge of the platform. Material that tends to gather in lumps or ridges
may not be used;
ADOPTED RULES January 27, 2006 31 TexReg 485
(C) The ring platform must not be more than 4 feet
above the oor of the venue and must have suitable steps or ramps for
the use of the contestants and ring ofcials;
(D) Ring posts must be made of metal, not more than 3
inches in diameter, extending from the oor of the venue to a minimum
height of 58 inches above the ring oor, and must be properly padded
in a manner approved by the Executive Director. Ring posts must be
at least 18 inches away from the ring ropes;
(E) There must be ve ring ropes, not less than 1 inch
in diameter and wrapped in soft material. The lowest rope must be 12
inches above the ring oor;
(F) There may not be any obstruction or object on the
ring oor;
(2) Fighting Areas:
(A) May be circular or may be multi-sided having four
or more sides that are equal in length. A circular ghting area must
have a diameter of no less than 16 feet and of no more than 32 feet in
length. For a multi-sided ghting area the shortest straight line distance
between any two opposite sides must be no less than 16 feet and no
more than 32 feet in length.
(B) The oor shall be constructed of material at least 3/4
inch thick, adequately supported, and padded with ensolite or similar
closed-cell foam that is at least one inch thick.
(C) Padding shall extend beyond the ghting area and
over the edge of the platform, and have a top covering of canvas, duck
or similar material approved by the Executive Director.
(D) The covering shall be clean and tightly stretched
and laced to the ghting area platform and may not have tears, holes or
overlapping seams.
(E) The ghting area platform shall not be more than
4 feet above the oor of the building and shall have suitable steps or
ramps for use by the participants.
(F) Posts shall be made of metal not more than 6 inches
in diameter, extending from the oor of the venue to between 5 and
7 feet above the canvas of the ghting area and, if inside the fenced
area, shall be properly padded in a manner approved by the Executive
Director.
(G) The ghting area shall be enclosed by a fence made
of material that will not allow a contestant to fall out or break through
it onto the oor or spectators; including, without limitation, chain-link
fence coated with vinyl. Any metal portion of the fenced area must be
covered and padded in a manner approved by the Executive Director
and must not be abrasive to the contestants.
(H) A fence area must have 2 gated entrances on oppo-
site sides of the fenced area.
(I) There must not be any obstruction on the fence sur-
rounding the area in which the contestants compete.
(q) The promoter of a mixed martial arts event shall hang at
least 2 video screens that meet the approval of the Executive Direc-
tor and which allow the patrons to view the action inside the enclosed
ghting area or ring.
(r) If a laceration occurs, the referee may stop the contest and
request the ring physician to examine the laceration. Either the physi-
cian or referee can stop the contest.
(s) The following tactics are fouls and may result in disquali-
cation or point deduction at the discretion of the referee.
(1) Head butts.
(2) Downward punching while the opponent’s head is
touching the mat.
(3) Kicks, punches or any strikes to the groin.
(4) Spitting or biting.
(5) Striking or grabbing the throat area.
(6) Grabbing the trachea.
(7) Kicking while the opponent is down on the mat.
(8) Kneeing to the head of a grounded opponent.
(9) Kicking to the head of a grounded opponent.
(10) Hair pulling.
(11) Engaging in any unsportsmanlike conduct that causes
an injury to an opponent.
(12) Attacking on the break.
(13) Attacking after the bell has sounded.
(14) Intentionally pushing, shoving, wrestling, or throwing
an opponent out of the ght area.
(15) Holding the fence or the ropes.
(16) Using abusive language in the ghting area.
(17) The use of any foreign substances on any contestant’s
hair, body or equipment.
(18) Eye gouging of any kind.
(19) Fish hooking.
(20) Putting a nger into any orice or into any cut or lac-
eration on an opponent.
(21) Small joint manipulation.
(22) Striking to the spine or the back or the head.
(23) Striking downward using the point of the elbow.
(24) Clawing, pinching, or twisting the esh.
(25) Grabbing the clavicle.
(26) Stomping a grounded opponent.
(27) Kidney strikes of any kind.
(28) Spiking an opponent to the canvas on his head or neck.
(29) Holding the shorts or gloves of an opponent.
(30) Flagrantly disregarding the instructions of the referee.
(31) Attacking an opponent who is under the care of the
referee.
(32) Timidity, including without limitation, avoiding
contact with an opponent, intentionally or consistently dropping the
mouthpiece or faking an injury.
(33) Throwing in the towel during competition.
(34) Interference by the corner.
(t) The determination of the winner shall be as follows:
(1) by submission, either verbally or by tapping two or
more times on the mat, ropes, ring corner or the opponents body;
(2) by knockout;
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(3) by being down on the map for a ten count;
(4) by the referee disqualifying a contestant through a tech-
nical knockout;
(5) by the referee stopping a match based upon a ring physi-
cian’s advice;
(6) by a contestant’s corner stopping the bout;
(7) by the referee disqualifying a contestant for a violation
of these rules; or
(8) by the judges decision based upon technique and ag-
gressiveness minus the number of penalties.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on January 12,
2006.
TRD-200600188
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: February 1, 2006
Proposal publication date: November 18, 2005
For further information, please call: (512) 463-7348
16 TAC §61.21, §61.109
The repeal is adopted under Texas Occupations Code, Chapters
2052 and Chapter 51, which authorizes the Department to adopt
rules as necessary to implement this chapter and any other law
establishing a program regulated by the Department.
The statutory provisions affected by the adopted repeal are those
set forth in Texas Occupations Code, Chapter 2052 and Chap-
ter 51. No other statutes, articles, or codes are affected by the
adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on January 12,
2006.
TRD-200600189
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: February 1, 2006
Proposal publication date: November 18, 2005
For further information, please call: (512) 463-7348
CHAPTER 66. REGISTRATION OF PROPERTY
TAX CONSULTANTS
16 TAC §§66.1, 66.10, 66.20, 66.21, 66.25, 66.61, 66.65,
66.70 - 66.72, 66.80, 66.90, 66.100
The Texas Commission of Licensing and Regulation ("Com-
mission") adopts amendments to existing rules at 16 Texas
Administrative Code, Chapter 66, §§66.1, 66.10, 66.20, 66.61,
66.65, 66.70, 66.71, 66.72, 66.80, and 66.90; new rules
§§66.21, 66.25 and 66.100; regarding the property tax consul-
tants program without change as published in the November
11, 2005, issue of the Texas Register (30 TexReg 7342) and will
not be republished.
The amendments and new rules are necessary to update statu-
tory references and conform rule requirements to current law. In
addition, these rule changes are needed to reorganize provisions
for greater clarity and readability and to delete unnecessary pro-
visions. A new continuing education rule is added to make con-
tinuing education requirements consistent with 16 Texas Admin-
istrative Code, Chapter 59, which contains the Commission’s
general rules for continuing education providers and courses.
For greater clarity, rule provisions relating to continuing educa-
tion are separated from rule provisions relating to pre-registra-
tion education and education for upgrade to a senior property
tax consultant registration. Statutory references are updated,
and obsolete references to "commissioner" are replaced by ref-
erences to "executive director," "department," or "commission"
as appropriate. The denition of "private provider" in §66.10 is
amended to clarify that this term applies only to providers of ed-
ucation for pre-registration and upgrade credit, not to continuing
education providers. New provisions in §§66.10 and 66.20 are
relocated from other places, and certain provisions are consoli-
dated. Certain requirements of §66.21 are not needed because
they repeat statutory requirements or contain detail that can be
addressed adequately in a Department application form.
A new §66.21 is added to consolidate and update requirements
for private providers and pre-registration or upgrade education.
In §66.21(e) the word "annually" is substituted for "biannually" to
change the interval for program reviews from twice every year
to one a year. Section 66.22 is replaced with a new continuing
education rule at §66.25.
New §66.25 is needed to change the continuing education re-
quirements for registrants. This new rule is necessary to make
continuing education requirements in the property tax consul-
tant program generally consistent with the Department’s con-
tinuing education model in other programs, while recognizing
unique requirements for property tax consultants. Under Texas
Occupations Code, §51.405 the Commission is required to rec-
ognize, prepare, or administer continuing education programs
for license holders, and a license holder must participate in the
programs to the extent required by the Commission to keep the
person’s license. The new §66.25 is proposed under that statu-
tory provision. The Commission’s general requirements for con-
tinuing education providers and courses, which are contained
in 16 Texas Administrative Code, Chapter 59, will now apply to
providers and courses in the property tax consultant program,
including the fees for provider registration and course approval.
New §66.25 establishes requirements that are specic to the
property tax consultant program for registrants, providers, and
courses.
Unnecessary language is deleted from §66.61, and an amend-
ment claries that the Commission may invoke the full range of
administrative sanctions for cheating on an examination. The
substance of §66.63 is relocated to new §66.21.
Technical corrections are made to §66.65, and language in sub-
section (g) and (h) is deleted as duplicative of or inconsistent with
statutory provisions. Language in §66.70(c) is deleted because
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the code of ethics sufciently addresses false or misleading ad-
vertising. Other provisions are moved to this section from else-
where. In subsection (c) a specic time frame of 30 days is stated
to provide greater clarity and enforceability. A requirement that a
registered property tax consultant only offer services to a senior
property tax consultant is deleted as inconsistent with statutory
requirements. A reference to continuing education is removed
from §66.72 to clarify that these requirements pertain to pre-reg-
istration and upgrade education. Section 66.72(c) is changed
to require that a private provider provide a certicate to the par-
ticipant including actual hours attended. The audit provisions of
subsections (d) and (e) are enhanced to be more consistent with
analogous provisions in Chapter 59 of the Commission’s rules.
Clarifying amendments are made to §66.80. Fees are relocated
to §66.80 from §§66.82, 66.83, and 66.85, which are repealed.
Technical corrections are made to §66.90. Finally, the code of
ethics is placed in new §66.100.
The Department drafted and distributed the proposed rules to
persons internal and external to the agency. No comments were
received concerning the amended or new rules.
The amended and new rules are adopted under Texas Occupa-
tions Code, Chapters 51 and 1152, which authorize the Commis-
sion to adopt rules as necessary to implement those chapters.
The statutory provisions affected by the new and amended rules
are those set forth in Texas Occupations Code, Chapters 51 and
1152. No other statutes, articles, or codes are affected by the
adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on January 12,
2006.
TRD-200600206
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: February 1, 2006
Proposal publication date: November 11, 2005
For further information, please call: (512) 463-6208
16 TAC §§66.21, 66.22, 66.24, 66.60, 66.62 - 66.64, 66.82,
66.83, 66.85, 66.91
The Texas Commission of Licensing and Regulation ("Commis-
sion") adopts the repeal of existing rules at 16 Texas Adminis-
trative Code, Chapter 66, rules §§66.21, 66.22, 66.24, 66.60,
66.62, 66.63, 66.64, 66.82, 66.83, 66.85, and 66.91, regarding
the property tax consultants program, without changes as pub-
lished in the November 11, 2005, issue of the Texas Register (30
TexReg 7346) and will not be republished.
The repeal is necessary to update statutory references and con-
form rule requirements to current law. In addition, these rule
changes are needed to reorganize provisions for greater clarity
and readability and to delete unnecessary provisions. Section
66.21 is repealed because unnecessary provisions are deleted
and all other provisions are relocated to other sections. Cer-
tain requirements of §66.21 are not needed because they re-
peat statutory requirements or contain detail that can be ad-
dressed adequately in a Department application form. Section
66.22 is repealed to be replaced with a new continuing education
rule at §66.25. Section 66.24 is repealed because examination
rescheduling is addressed in a general Commission rule at 16
Texas Administrative Code §60.84.
Section 66.60 is repealed as unnecessary because Department
complaint procedures are addressed in other rule and statutory
provisions. The substance of §66.63 is relocated to new §66.21.
Requirements of §66.62 are incorporated into §66.21. Section
66.64 is repealed because subsection (a) is unnecessary in light
of the Department’s statutory authority to investigate complaints,
and the substance of subsection (b) is incorporated into §66.72.
Fees are relocated to §66.80 from §§66.82, 66.83, and 66.85,
which are repealed. Section 66.91 is repealed because it merely
repeats statutory provisions.
The Department drafted and distributed the proposed rules to
persons internal and external to the agency. No comments were
received concerning the repealed rules.
The rule repeal is adopted under Texas Occupations Code,
Chapters 51 and 1152, which authorize the Commission to
adopt rules as necessary to implement those chapters. The
statutory provisions affected by the repealed rules are those set
forth in Texas Occupations Code, Chapters 51 and 1152. No
other statutes, articles, or codes are affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on January 12,
2006.
TRD-200600205
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: February 1, 2006
Proposal publication date: November 11, 2005
For further information, please call: (512) 463-6208
CHAPTER 74. ELEVATORS, ESCALATORS,
AND RELATED EQUIPMENT
16 TAC §§74.10, 74.20, 74.25, 74.30, 74.50, 74.55, 74.60,
74.65, 74.70, 74.75, 74.80, 74.85, 74.90
Texas Commission of Licensing and Regulation ("Commission")
adopts the amendments to existing rules at 16 Texas Adminis-
trative Code, Chapter 74, §§74.10, 74.20, 74.25, 74.30, 74.50,
74.55, 74.60, 74.65, 74.70, 74.75, 74.80, 74.85 and 74.90
regarding elevators, escalators and related equipment, without
changes as published in the November 18, 2005, issue of the
Texas Register (30 TexReg 7665) and will not be republished.
These amendments are necessary to clarify the language of the
rules and to bring the rules into closer compliance with statutory
provisions.
Rule 74.10 Denitions is amended to delete the denition of "ac-
cident" since the term is clearly dened by statute. The deni-
tion of ASCE Code 21 is also deleted as the term is dened by
statute and no addenda need to be included. Paragraph (17),
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unsafe elevator or escalator has been amended so that equip-
ment that has any defect that presents a risk of serious injury is
unsafe. Paragraph (18) is amended to delete the word "perma-
nent" from the denition of waiver and to add the phrase "for an
indenite period of time."
Rule 74.20 Inspector Registration Requirements is amended to
clarify rule language in several areas. It is also amended to
delete the requirement that inspectors attend an annual meet-
ing conducted by the department, and to provide that inspectors
shall attend a meeting when the Executive Director determines
that a meeting is needed. It is anticipated that such meetings will
occur less frequently than annually.
Rule 74.25 Contractor Registration Requirements is amended
to clarify procedures for contractor registration and registration
renewals. It is also amended at subsection (d)(3) and (4) to pro-
vide that quarterly reports should include jobs performed as op-
posed to the requirement that they report jobs contracted. Rule
74.30 Exemptions is amended to include all statutorily provided
exemptions.
Rule 74.50 Reporting Requirements--Building Owner is
amended at subsection (a)(2) to require reports for each
unit of equipment in a building rather than the current require-
ment for reports for a unit of equipment. Subsection (b)(1) is
amended to provide that tenants or occupants shall be notied
of certain delays. Subsection (c) requiring owners to submit in
writing the status of all delays is deleted. Subsections (c), (d)
and (e) as amended, clarify references to codes.
Rule 74.55 Reporting Requirements--Inspector is amended at
subsection (a) to change a ling deadline from ten working days
to ten calendar days to comply with the statute. Subsection (b) is
deleted and a new subsection (c) is amended to replace working
days with calendar days.
Rule 74.60 Standards of Conduct for Inspector or Contractor
Registrants is amended at subsection (e)(6) to delete the ref-
erence to an employee or a full or partial owner.
Rule 74.65 Advisory Board is amended to delete the sentence
providing that the Board consists of 13 members since the size
of the Board is prescribed by statute.
Rule 74.70 Responsibilities of the Building Owner is amended at
subsection (a) to remove the requirement for an owner to con-
tract or employ an inspector and replace it with the requirement
to obtain services of a registered inspector. Subsection (c) is
amended to require that maintenance and inspection records be
available in the building rather than requiring that copies be kept
in the building. Subsection (d) is amended to add a reference to
the statute. Subsection (e) is amended to require that persons
performing inspections must be registered with the department.
Subsection (k)(1)(A) is amended to specify maximum and mini-
mum heights at which certicates must be displayed. Subsection
(k)(2) is amended to provide for display of escalator certicates
or identier plaques within 10 feet of the entry and the exit of
an escalator and to delete the requirement for display in the es-
calator box as the interior of the box may not be visible to the
public. Subsection (n)(2) is added to require reinspection and
certication when equipment has been determined to be unsafe
or if cosmetic alterations to an elevator cab has made the eleva-
tor unsafe. Subsection (n) has been added to require the owner
to have copies of all waivers and delays in the machine room for
use by elevator personnel.
Rule 74.75 Responsibilities of the Inspector has been amended
at subsection (a)(4) to replace the requirement that the person
performing safety tests sign inspection reports with a require-
ment that the building owner sign the reports. Subsection (a)(7)
is added to provide that equipment shall not be used by the public
until the equipment is completely installed and all work is com-
pleted. Subsection (c)(1) is amended to clarify the placement of
test tags.
Section 74.80 Fees is amended to remove subsection (a)(4) set-
ting a fee for inspector education programs, and other subsec-
tions are amended to clarify the rule language. Rule 74.85 Re-
sponsibilities of the Department is amended by adding subsec-
tion (d) to provide that the department may review inspection
reports.
The department drafted and distributed the proposed rules to
persons internal and external to the agency. One public com-
ment was received in response to the proposed amendments.
The amendments are made in response to Texas Department
of Licensing and Regulation’s review of Chapter 74, pursuant
to Government Code §2001.039 which resulted in the Commis-
sion making a determination that the rules as amended should
be maintained.
The commenter expressed concern that changing Rule 74.75
(a)(4) to replace the requirement that the person performing in-
spections sign the report with a requirement that the building
owner sign the report would cause an increase in the costs to
owners to have inspections performed. This is not a change in
procedure insofar as the owner is concerned; the inspection form
already requires the owner or the owner’s agent to sign the re-
port. Rather, it is a rule change to bring the rule into agreement
with practice. The commenter also noted changes to subsection
(a)(7) and (c)(1) but did not propose changes or express any con-
cern about the noted changes. The Commission has not made
any change in response to the comment.
The amendments are adopted under Health and Safety Code,
Chapter 754 and Occupations Code, Chapter 51, which autho-
rizes the Commission to adopt rules as necessary to implement
this chapter and any other law establishing a program regulated
by the Texas Department of Licensing and Regulation.
The statutory provisions affected by the adoption are those set
forth in Health and Safety Code, Chapter 754 and Texas Occu-
pations Code, Chapter 51. No other statutes, articles, or codes
are affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on January 12,
2006.
TRD-200600204
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: February 1, 2006
Proposal publication date: November 18, 2005
For further information, please call: (512) 463-6208
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CHAPTER 77. SERVICE CONTRACT
PROVIDERS AND ADMINISTRATORS
16 TAC §§77.1, 77.10, 77.21, 77.22, 77.70, 77.72, 77.80, 77.90
The Texas Commission of Licensing and Regulation ("Commis-
sion") adopts amendments to existing rules at 16 Texas Admin-
istrative Code, Chapter 77, §§77.1, 77.10, 77.21, 77.70, 77.80,
and 77.90, and new rules §§77.22 and 77.72, concerning service
contract providers and administrators without change as pub-
lished in the December 2, 2005, issue of the Texas Register (30
TexReg 7960) and will not be republished.
The amendments and new rules are necessary to implement
House Bill 1286, 79th Texas Legislature, which amends the ser-
vice contract statute, Texas Occupations Code, Chapter 1304.
House Bill 1286 adds a registration requirement for administra-
tors of service contracts and establishes minimum surplus and
paid-in capital requirements for insurers issuing reimbursement
insurance policies that are used as nancial security by service
contract providers. The bill takes effect January 1, 2006, except
for the required registration of administrators, which takes effect
March 1, 2006. The new and amended rules implement these
statutory changes. The new and amended rules are also neces-
sary to make technical updates and corrections to the rules for
the service contract program. References to statutes and rules
are updated throughout the rules.
In §77.10 the denition of "consumer" is deleted as unneces-
sary because the same term is already dened somewhat dif-
ferently in Texas Occupations Code, Chapter 1304. A denition
of "third-party administration of a service contract" is added to
clarify the statutory denition of "administrator" in Texas Occupa-
tions Code, §1304.002, by specifying the activities that constitute
third party administration. The heading of §77.21 is amended to
specify that the requirements of that section apply both to initial
registration and renewal and apply specically to providers. As a
result of changes in statutory language, new language is added
in §77.21(b) to state explicitly that a registration is valid for one
year and must be renewed annually. New language in subsec-
tion (c) claries that initial and renewal applications for registra-
tion must be on a form prescribed by the executive director. New
§77.22 establishes registration and renewal requirements for ad-
ministrators. Amendments to §77.70 are needed to make certain
responsibilities that apply to providers also apply to administra-
tors.
New §77.72 implements new nancial security requirements
added by House Bill 1286. New §77.72(b) is needed to re-
quire that a reimbursement insurance policy must include the
Department’s prescribed "Service Contract Provider Texas En-
dorsement" or equivalent language. The Department’s practice
has been to request that reimbursement insurance policies
include the endorsement, which contains statutorily-required
provisions. The new rule requires use of the endorsement
unless the policy contains equivalent language. The rule is
needed to ensure that reimbursement insurance policies include
provisions required by Texas Occupations Code, Chapter 1304,
including provisions added by House Bill 1286.
Amendments to §77.80 are needed to clarify provider fees for
initial registration and renewal and to add initial registration
and renewal fees for administrators. The fee for a duplicate or
amended registration certicate is lowered to $25, consistent
with similar fees in other Department programs. Section 77.90
is amended to update statutory references, remove a reference
to "the Act" which is not a dened term, make a technical cor-
rection to the language concerning imposing an administrative
penalty, and clarify that the possible penalties for a violation
include denial of a registration.
The Department drafted and distributed the proposed rules to
persons internal and external to the agency. No comments were
received concerning the new and amended rules.
The new and amended rules are adopted under Texas Occupa-
tions Code, Chapters 51 and 1304, which authorize the Commis-
sion to adopt rules as necessary to implement these chapters.
In particular, the amendments and new rules implement acts of
the 79th Texas Legislature, House Bill 1286. The statutory provi-
sions affected by the adoption are those set forth in Texas Occu-
pations Code, Chapters 51 and 1304. No other statutes, articles,
or codes are affected by the adoption.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on January 12,
2006.
TRD-200600207
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: February 1, 2006
Proposal publication date: December 2, 2005
For further information, please call: (512) 463-6208
TITLE 19. EDUCATION
PART 2. TEXAS EDUCATION AGENCY
CHAPTER 61. SCHOOL DISTRICTS
SUBCHAPTER AA. COMMISSIONER’S
RULES ON SCHOOL FINANCE
19 TAC §61.1018
The Texas Education Agency (TEA) adopts new §61.1018, con-
cerning payment of supplemental compensation, with changes
to the proposed text as published in the October 7, 2005 is-
sue of the Texas Register (30 TexReg 6398). The adopted new
section species denitions, eligibility criteria, and reporting re-
quirements for the supplemental compensation as well as de-
scribes the process of handling the calculation, distribution, and
settle-up process for this source of funding.
Senate Bill 1863, 79th Texas Legislature, Regular Session,
2005, added TEC, Chapter 22, School District Employees and
Volunteers, Subchapter D, Compensation Supplementation.
TEC, §22.102, authorizes the TEA to adopt rules to implement
provisions relating to the supplemental compensation. Prior
to passage of this legislation, rulemaking for supplemental
compensation was the responsibility of the Teacher Retirement
System of Texas (TRS). However, districts reported their eligible
employees to the TEA, and the TEA made the payments of
supplemental compensation on behalf of TRS. The statutory
change prompting this rule action moved the responsibility for
the program to the TEA, which is expected to result in more
efcient administration of the supplemental compensation.
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The adopted new rule species denitions, including those for
full-time and part-time employees and professional staff; estab-
lishes reporting requirements; delineates eligibility criteria; and
sets forth the funding formula, distribution procedures, and set-
tle-up process.
Districts will continue to report their eligible employees to the
division at the TEA responsible for state funding as they have
for the past four years.
In response to public comment, a change was made in subsec-
tion (d)(3) since published as proposed. Reference to employ-
ment by "the" eligible entity was changed to "an" eligible entity
to clarify that the 90-day waiting period for an individual to be
eligible to receive supplemental compensation would apply only
to employees who are new to the TRS (i.e., a rst-time teacher
or a teacher with a break in service). This change claries the
current interpretation that once an individual has been employed
with any eligible entity for the required amount of time, the wait-
ing period requirement has been satised. No other changes
were made to the rule or accompanying gures since published
as proposed.
Following is a summary of public comment received on the pro-
posed new section and the corresponding agency response.
Comment. The director of legislation of the Texas Classroom
Teachers Association asked whether the rule language is in-
tended to convey the previous interpretation of the 90-day wait-
ing period, which would mean that the 90-day waiting period
would apply only to employees who are new to the TRS (i.e.,
a rst-time teacher or a teacher with a break in service).
Agency response. The agency agrees that the rule is intended
to convey its previous interpretation and has made one change
to the language in subsection (d)(3) to clarify the current inter-
pretation that once an individual has been employed with any
eligible entity for the required amount of time, the waiting period
requirement has been satised.
The new section is adopted under the Texas Education Code,
§22.102, which authorizes the Texas Education Agency to adopt
rules to implement Texas Education Code, Chapter 22, School
District Employees and Volunteers, Subchapter D, Compensa-
tion Supplementation, added by Senate Bill 1863, 79th Texas
Legislature, 2005.
The new section implements the Texas Education Code,
§§22.101-22.110.
§61.1018. Payment of Supplemental Compensation.
(a) Purpose. In accordance with the Texas Education Code
(TEC), Chapter 22, Subchapter D, each month the Texas Education
Agency (TEA) shall distribute funds, subject to the availability of
funds, for the purpose of payment of supplemental compensation, as
specied by the provisions delineated in this section.
(b) Denitions. The following words and terms, when used
in this section, shall have the following meaning, unless the context
clearly indicates otherwise.
(1) Entity--An entity is dened as:
(A) a school district or other educational district whose
employees are members of the Teacher Retirement System of Texas
(TRS);
(B) a participating charter school; or
(C) a regional education service center.
(2) Full-time employee--An individual is employed as a
full-time employee if the individual:
(A) is a participating member of the TRS;
(B) is employed by a school district, other educational
district whose employees are members of the TRS, a participating char-
ter school, or a regional education service center;
(C) is not a retiree covered under the Texas Public
School Retired Employees Group Benets Program established under
the Texas Insurance Code, Chapter 1575;
(D) is not professional staff; and
(E) works for an entity or any combination of entities
for 30 or more hours each week.
(3) Part-time employee--An individual is employed as a
part-time employee if the individual:
(A) is a participating member of the TRS;
(B) is employed by a school district, other educational
district whose employees are members of the TRS, a participating char-
ter school, or a regional education service center;
(C) is not a retiree covered under the Texas Public
School Retired Employees Group Benets Program established under
the Texas Insurance Code, Chapter 1575;
(D) is not professional staff; and
(E) works for an entity or any combination of entities
for less than 30 hours each week.
(4) Professional staff--An individual is employed as pro-
fessional staff if:
(A) the individual is employed by a school district, a
charter school, or other eligible entity that is not a regional education
service center and 50% or more of the individual’s time is reported un-
der any combination of the role identications in the Public Education
Information Management System (PEIMS) specied in this subpara-
graph, or under any subsequently created role identications that de-
scribe roles that are substantially similar to the ones identied in this
subparagraph;
Figure: 19 TAC §61.1018(b)(4)(A)
(B) the individual is employed by a regional education
service center and 50% or more of the individual’s time is reported un-
der any combination of the role identications in PEIMS specied in
this subparagraph, or under any subsequently created role identica-
tions that describe roles that are substantially similar to the ones iden-
tied in this subparagraph; or
Figure: 19 TAC §61.1018(b)(4)(B)
(C) regardless of how the individual’s time is reported
in PEIMS, 50% or more of the individual’s time is reported in a role
that is substantially similar to a role set out in subparagraph (A) or (B)
of this paragraph, as determined by the reporting entity or combination
of entities.
(c) Reporting. For each designated report month, each entity
shall report to the TEA the number of full-time and part-time employ-
ees eligible to receive supplemental compensation and the total number
of professional staff, as determined by the entity in accordance with re-
quirements established by the TEA in this section.
(1) The TEA division responsible for state funding must
receive each monthly report by 5:00 p.m. Central Time on the 10th
calendar day of each month or, if that date is not a business day, by
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5:00 p.m. Central Time on the rst business day after the 10th calendar
day of the month.
(2) The TEA may dispute, seek verication of, or conduct
an investigation regarding the reported number of employees and staff
at any time after receiving the report.
(d) Eligibility. For the purposes of this section, an individual
is eligible to receive supplemental compensation if the individual:
(1) is a full-time employee, as dened in subsection (b)(2)
of this section, or a part-time employee, as dened in subsection (b)(3)
of this section;
(2) is not a professional staff member, as dened by sub-
section (b)(4) of this section; and
(3) has been employed by an eligible entity for a period of
at least 91 days.
(e) Funding formula. The TEA will remit funds to an entity
if the TEA receives the required report on or before the deadline and
does not seek verication of, choose to investigate, or otherwise dispute
information in the report upon initial review. The remittance is subject
to later adjustment if the TEA determines that there are errors in the
report. The TEA will remit to the entity, subject to the availability of
funds appropriated for this purpose, the sum of:
(1) an amount equal to the number of full-time employees
reported by the entity for the reporting month multiplied by $500 and
divided by 12; and
(2) an amount equal to the number of part-time employees
reported by the entity for the reporting month multiplied by $250 and
divided by 12.
(f) Distribution.
(1) If a report is submitted after the deadline specied in
subsection (c) of this section, remittance to the reporting entity will be
delayed by at least one month even if the TEA does not dispute or seek
verication of the numbers reported.
(2) In the rst month an individual becomes eligible for
the supplement, all entities must begin to distribute the appropriate
monthly supplement to each eligible individual employed by the en-
tity, regardless of whether reports are submitted in accordance with the
deadlines and other requirements of this section.
(3) Entities must continue to make the appropriate monthly
distribution to eligible individuals for the length of time that such indi-
viduals are employed, as determined by the entity, for at least one day
of the applicable month, provided that the individual did not receive a
monthly distribution from another entity for employment that occurred
earlier in the same month.
(g) Settle-up.
(1) Entities must submit proposed adjustments to pre-
viously reported numbers through September 30 of the scal year
following the reporting month. The TEA may make adjustments to
previously reported numbers and may make a corresponding increase
or decrease in funds that would otherwise be remitted to an entity at
any time after receipt of a report.
(2) A nal determination of supplemental compensation
for a school year shall be based on the reports of eligible employees
submitted to the TEA division responsible for state funding. Any
adjustments to prior year reporting must be completed by September
30 of the following school year.
(A) Additional amounts owed to districts for supple-
mental compensation shall be added to payments of supplemental com-
pensation in the subsequent school year, and any reductions in pay-
ments shall be subtracted from payments of supplemental compensa-
tion in the subsequent school year until the overpayment has been re-
covered.
(B) Any overpayments from a prior year that exceed
the amount of supplemental compensation owed to a school district or
charter school by March 31 of the following school year will be sub-
tracted from the Foundation School Fund payments owed to that school
district or charter school in April and subsequent months until the full
amount of overpayment has been recovered. Any overpayments that
cannot be subtracted from current payments of supplemental compen-
sation or Foundation School Fund payments will be due and payable
upon request from the TEA.
(C) Adjustments to state assistance based on changes
in the nal number of eligible employees resulting from a subsequent
audit or review of the data reported to the TEA or to the TRS must
be requested no later than 12 months following the close of the school
year for which the adjustment is sought.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on January 11,
2006.
TRD-200600169
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Effective date: January 31, 2006
Proposal publication date: October 7, 2005
For further information, please call: (512) 475-1497
CHAPTER 153. SCHOOL DISTRICT
PERSONNEL
SUBCHAPTER CC. COMMISSIONER’S
RULES ON CREDITABLE YEARS OF SERVICE
19 TAC §153.1022
The Texas Education Agency (TEA) adopts an amendment to
§153.1022, concerning the minimum salary schedule for certain
professional staff, with changes to the proposed text as pub-
lished in the October 21, 2005 issue of the Texas Register (30
TexReg 6901). The section establishes denitions of qualifying
staff, details eligibility criteria for placement on the salary sched-
ule, and explains the base pay for the 1999-2000 biennium. The
adopted amendment updates the rule to modify the components
and calculation of the minimum monthly salary rates prescribed
by Texas Education Code (TEC), §21.402.
The commissioner is authorized to adopt a minimum monthly
salary schedule for certain professionals, including classroom
teachers and full-time librarians, counselors, and nurses. The
salary schedule is based on the employee’s level of experience.
In accordance with TEC, §21.402, enacted by Senate Bill 4,
76th Texas Legislature, 1999, 19 TAC §153.1022 was adopted
to be effective January 2, 2000. The rule establishes deni-
tions of qualifying staff, details eligibility criteria for placement
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on the salary schedule, and explains the base pay for the 1999-
2000 biennium. Salaries are adjusted using a factor, dened as
"FS" in TEC, §21.402(a), based on state assistance under TEC,
§42.302.
The adopted amendment to 19 TAC §153.1022 species the
components and calculation of "FS" and sets forth minimum
monthly salary rates. The adopted amendment modies sub-
section (c) to incorporate a new element in the determination of
"FS" and modies subsection (d) by specifying that the salary
rates are applicable for the entire 2005-2006 and 2006-2007
school years. The table set forth as Figure 19 TAC §153.1022(d)
in subsection (d) establishes the new minimum monthly salary
rates.
In response to public comments, a change was made to sub-
section (d) since published as proposed. In recognition that the
adoption of a modied salary schedule during the middle of the
school year may create unforeseen pressure on local district
budgets, language was added to allow districts to make pay-
ments related to this salary increase on a locally-determined
schedule, provided that the total amount paid to eligible employ-
ees meets the new minimum amounts. School districts will be
given through the end of this school year to fully compensate
their eligible employees for any increases. No changes were
made to the table that establishes the new minimum salary rates
since published as proposed.
Numerous comments were received on the proposal, most of
which supported the proposed changes to the salary schedule.
The following is a summary of public comments received on the
proposed amendment to 19 TAC §153.1022 and corresponding
agency responses.
Comment. More than 1,500 individuals, including educators and
interested citizens, submitted comments expressing support for
the proposed increases to the minimum salary schedule.
Agency response. The agency concurs with the need to modify
the minimum salary schedule.
Comment. Four school administrators submitted comments in-
dicating their dissatisfaction with the adoption of the new salary
schedule during the school year. These comments indicated that
school administrators felt that they had not had adequate time to
plan and budget for the new salary requirements.
Agency response. The agency recognizes that the rule adoption
has taken place considerably later than the June 1 deadline es-
tablished by TEC, §21.402(b), which requires the commissioner
to determine the amount of state and local funds available for the
purposes of establishing the minimum salary schedule. In recog-
nition that the adoption of a modied salary schedule during the
middle of the school year may create unforeseen pressure on
local district budgets, language was added to §153.1022(d) to
allow districts to make payments related to this salary increase
on a locally-determined schedule, provided that the total amount
paid to eligible employees meets the new minimum amounts.
School districts will be given through the end of the 2005-2006
school year to fully compensate their eligible employees for any
increases.
The amendment is adopted under the Texas Education Code,
§21.402, which authorizes the commissioner of education to
adopt rules to govern the application of the minimum salary
schedule for certain professional staff.
The amendment implements the Texas Education Code,
§21.402.
§153.1022. Minimum Salary Schedule for Certain Professional Staff.
(a) Denitions and eligibility. The following denitions and
eligibility criteria apply to the increases in the minimum salary sched-
ule in accordance with Texas Education Code (TEC), Chapter 21.
(1) The staff positions that qualify for the salary increase
include classroom teachers and full-time librarians, counselors, and
nurses employed by public school districts and who are entitled to a
minimum salary under TEC, §21.402.
(A) A classroom teacher is an educator who teaches an
average of at least four hours per day in an academic or career and
technology instructional setting pursuant to TEC, §5.001, focusing on
the delivery of the Texas essential knowledge and skills and holds the
relevant certicate issued by the State Board for Educator Certica-
tion (SBEC) under the provisions of TEC, Chapter 21, Subchapter B.
Although non-instructional duties do not qualify as teaching, neces-
sary functions related to the educator’s instructional assignment such
as instructional planning and transition between instructional periods
should be applied to creditable classroom time.
(B) A school librarian is an educator who provides full-
time library services and holds the relevant certicate issued by the
SBEC under the provisions of TEC, Chapter 21, Subchapter B.
(C) A school counselor is an educator who provides
full-time counseling and guidance services under the provisions of
TEC, Chapter 33, Subchapter A, and holds the relevant certicate
issued by the SBEC pursuant to the provisions of TEC, Chapter 21,
Subchapter B.
(D) A school nurse is an educator employed to provide
full-time nursing and health care services and who meets all the re-
quirements to practice as a registered nurse (RN) pursuant to the Nurs-
ing Practice Act and the rules and regulations relating to professional
nurse education, licensure, and practice and has been issued a license
to practice professional nursing in Texas.
(2) An eligible educator who is employed by more than one
district in a shared service arrangement or by a single district in more
than one capacity among any of the eligible positions qualies for the
salary increase as long as the combined functions constitute full-time
employment.
(3) Full-time means contracted employment for at least ten
months (187 days) for 100% of the school day in accordance with def-
initions of school day in TEC, §25.082, employment contract in TEC,
§21.002, and school year in TEC, §25.081.
(4) A local supplement is any amount of pay above the state
minimum salary schedule for duties that are part of a teacher’s class-
room instructional assignment.
(5) Current placement on the salary schedule means a
placement based on years of service recognized for salary increment
purposes up to the current year.
(6) Salary schedule means a system of providing routine
salary increases based upon an employee’s total teaching experience
and/or an employee’s longevity in a school district.
(b) Base pay for the 1999-2001 biennium. As long as employ-
ment is in the same position, eligible educators may not receive a min-
imum salary for each year of the biennium that is less than the salary
that they would have received in 1998-1999 at their current placement
on the employing district’s 1998-1999 salary schedule.
(1) An educator eligible for the salary increase is entitled to
a minimum salary in 1999-2000 and 2000-2001 equal to the greater of
the salary corresponding to their current placement on the state salary
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schedule pursuant to TEC, §21.402(a), or the salary corresponding to
their current placement on the employing district’s 1998-1999 salary
schedule, plus $300 per month. If employed by the same district, the
minimum must include any local and career ladder supplements the
employee would have received in 1998-1999. In addition to classroom
teachers, this provision applies to eligible counselors, nurses, and li-
brarians whose salary was based on placement on a salary schedule in
1998-1999.
(2) Eligible counselors, nurses, and librarians who were not
on a salary schedule in 1998-1999 are entitled in 1999-2000 to the
greater of the salary earned in 1998-1999 plus $300 per month or to the
salary corresponding to their current placement on the salary schedule.
These educators are placed on the state schedule according to the same
criteria that applies to teachers and librarians pursuant to §153.1021
of this title (relating to Recognition of Creditable Years of Service). In
2000-2001, they are entitled to maintain the salary earned in 1999-2000
or to meet the minimum corresponding to their current placement on
the salary schedule, whichever is greater.
(3) A beginning teacher who has not previously been on
the state salary schedule is entitled to any local supplement that would
have been offered to a beginning teacher on the employing district’s
1998-1999 salary schedule.
(4) Educators who are eligible for the salary increase and
who are employed for more than ten months are entitled to an additional
$300 in increased pay for each full month of additional service.
(5) Teachers who are eligible for the salary increase but
who are not employed full-time (work either less than 100% of the day
or for a portion of the year) are entitled to a proportionate pay increase.
For teachers working less than 100% of the day, the increase is propor-
tionate to the percent of the day employed. For teachers employed less
than a full year, the increase is valid only for the months employed.
(6) Nurses, librarians, and counselors who are employed
for less than a full school year or who are placed in an eligible assign-
ment for less than a full school year are entitled to a pay increase in
proportion to the months employed in which they are eligible.
(c) Determination of "FS." The value of "FS" in the formula
contained in TEC, §21.402, shall be determined by dividing the sum of
state and local shares of allotments under TEC, Chapter 42, Subchap-
ters B, C, and F, plus the funds allocated under Rider 69 of the Gen-
eral Appropriations Act, as amended by House Bill 1, First Called Ses-
sion, 79th Texas Legislature, 2005, by the weighted students in average
daily attendance for the year. For this determination, the commissioner
of education shall use projections of the total amount of allotments
and the number of weighted students for the year. In accordance with
TEC, §21.402(a), the commissioner shall project the revenues avail-
able under TEC, Chapter 42, Subchapter F, based on a guarantee level
of $24.70 and a district enrichment tax rate (DTR) of $0.64.
(d) Monthly minimum salary rates. The minimum monthly
salary rates applicable for the entire 2005-2006 and 2006-2007 school
years, in accordance with this section and TEC, §21.402, shall be as
set forth in the table in this subsection. For purposes of the 2005-2006
school year only, a district may make monthly payments based on the
2004-2005 minimum salary schedule for part of the school year, so long
as total compensation paid to an eligible educator meets the minimum
salary schedule for the 2005-2006 school year.
Figure: 19 TAC §153.1022(d)
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on January 11,
2006.
TRD-200600170
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Effective date: January 31, 2006
Proposal publication date: October 21, 2005
For further information, please call: (512) 475-1497
TITLE 22. EXAMINING BOARDS
PART 10. TEXAS FUNERAL SERVICE
COMMISSION




The Texas Funeral Service Commission (Commission) adopts
an amendment to §201.3 concerning Complaints and Investi-
gations without changes to the proposed text as published in
the December 2, 2005, issue of the Texas Register (30 TexReg
7972) and will not be republished.
The amendment is adopted because Texas Occupations Code
§651.202 requires the Commission to adopt rules concerning a
complaint to include procedures for the informal and formal hear-
ing process that (1) provide the complainant an opportunity to
explain the allegations made in the complaint; (2) provide to the
person made the subject of the complaint an opportunity to be
heard; and (3) authorize commission staff to dismiss complaints
subject to approval by the executive director or the executive
director’s designee. Existing §201.3 does not outline all proce-
dures in place.
No comments were received.
The amendment is adopted under Texas Occupations Code
§651.152. The commission interprets §651.152 as authorizing
it to adopt rules as necessary to administer Chapter 651.
No other statutes, articles, or codes are affected by the proposal.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Funeral Service Commission
Effective date: February 2, 2006
Proposal publication date: December 2, 2005
For further information, please call: (512) 936-2466
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TITLE 25. HEALTH SERVICES
PART 1. DEPARTMENT OF STATE
HEALTH SERVICES
CHAPTER 133. HOSPITAL LICENSING
SUBCHAPTER B. HOSPITAL LICENSE
25 TAC §133.26
The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department
of State Health Services (department), adopts an amendment to
§133.26, concerning hospital licensing fees with changes to the
proposed text as published in the October 21, 2005, issue of the
Texas Register (30 TexReg 6905).
BACKGROUND AND PURPOSE
The Texas Legislature passed the General Appropriations Act,
Senate Bill 1, 79th Legislature, Regular Session (2005). Article
II, Rider 85, makes a portion of the appropriation contingent upon
collection of fees above the Comptroller of Public Accounts’ Bi-
ennial Revenue estimate. To meet these requirements, a cost
recovery fee is included in this amendment.
The Hospital Licensing Program was evaluated to determine the
level of increase in fees based on the following criteria: the date
of the last fee increase for the specic program area; the percent-
age of revenue above costs for the specic program; the cost of
licenses compared to other similar licenses; and the value added
analysis of the license. Additional costs of administration and en-
forcement of the program, due to a recent legislative increase in
pay, longevity pay, and travel reimbursement, were also factored
in to determine the direct and indirect costs of the program.
SECTION-BY-SECTION SUMMARY
Amendments to §133.26 contain increases in hospital licensing
fees for initial and renewal applications based on the number of
licensed beds, as well as for certain types of architectural plan
reviews, and include clarication of the language related to ap-
plication requirements. Specically, §133.26(b)(1) increases the
fee for initial and renewal license applications by $19 per bed;
§133.26(b)(1)(A) claries beds which must be included in the
fee calculation; §133.26(b)(2) requires that the applicant submit
the $39 per bed fee when adding a multiple location hospital to
the license; §133.26(c)(5) increases the fee per square foot by
$100 for architectural plan reviews when the applicant is unable
to establish an estimated construction cost; and §133.26(f) adds
language authorizing the collection of subscription and conve-
nience fees to recover costs for application processing through
the Texas Online authority.
COMMENTS
The department, on behalf of the commission, has reviewed and
prepared responses to the comments received regarding the
proposed rule during the comment period, which the commis-
sion has reviewed and accepts. The commenter was the Texas
Hospital Association. The commenter was not against the rules
in their entirety.
Comment: One commenter had requested and received an ex-
planation for the increase in fees. The commenter stated that
any fee increase should be supported solely by the costs asso-
ciated with increased regulatory oversight.
Response: The commission disagrees because the level of the
increase in fees was based on the criteria listed in the Back-
ground and Purpose section of this preamble. No change was
made to the rule as a result of this comment.
The department staff on behalf of the commission provided com-
ments and the commission has reviewed and agrees to the fol-
lowing changes to improve the accuracy of the section.
Change: Concerning §133.26(b)(1)(A), the words "and surgical
suites" have been deleted as it is not a type of bed and have
been replaced with "intermediate care beds, universal care beds,
antepartum beds and postpartum beds".
LEGAL CERTIFICATION
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the adopted rule has been
reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.
STATUTORY AUTHORITY
The adopted amendment to §133.26 is authorized by Health
and Safety Code, §§12.0111 and 241.025, which require the de-
partment to charge fees for issuing or renewing a license; and
Government Code, §531.0055, and Health and Safety Code,
§1001.075, which authorize the Executive Commissioner of the
Health and Human Services Commission to adopt rules and poli-
cies necessary for the operation and provision of health and hu-
man services by the department and for the administration of
Health and Safety Code, Chapter 1001.
§133.26. Fees.
(a) General.
(1) All fees paid to the Department of State Health Services
(department) are nonrefundable with the exception of inspection fees
for inspections that were not conducted.
(2) All fees shall be paid by check or money order made
payable to the Department of State Health Services.
(b) License fees.
(1) The fee for an initial license or a renewal license is $39
per bed based upon the design bed capacity of the hospital. The design
bed capacity of a hospital is determined as follows.
(A) The design bed capacity is the maximum number
of patient beds that a hospital can accommodate in rooms that com-
ply with the requirements for patient room suites in §133.163 of this
title (relating to Spatial Requirements for New Construction) includ-
ing beds, bassinets or cribs in critical care units (including neonatal
nurseries), continuing care nursery beds, hospital-based skilled nursing
units, medical nursing units, mental health and chemical dependency
nursing units, pediatric and adolescent nursing units, obstetrical suites
(including labor/delivery/recovery/postpartum (LDRP) beds), interme-
diate care beds, universal care beds, antepartum beds and postpartum
beds. The design bed capacity does not include labor/delivery/recov-
ery (LDR) beds, newborn nursery bassinets, or recovery beds.
(B) The maximum design bed capacity includes beds
that comply with the requirements in §133.163 of this title even if the
beds are unoccupied or the space is used for other purposes such as of-
ces or storage rooms, provided such rooms can readily be returned to
patient use. All required support and service areas must be maintained
in place. For example, the removal of a nurse station in an unused pa-
tient bedroom wing of 20 beds would effectively eliminate those 20
beds from the design capacity. Eliminating access to the medical gas
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outlets and nurse call would also remove bed(s) from the design capac-
ity.
(C) The number of licensed beds in a multiple occu-
pancy room shall be determined by the design even if the number of
beds actually placed in the room is less than the design capacity.
(2) hospital shall submit a license fee for each design bed
added as a result of adding a multiple location hospital to its license.
The fee is $39 per bed, regardless of the number of months remaining
in the license period.
(3) A hospital shall submit an additional license fee with
the Final Construction Approval form for each new design bed result-
ing from an approved construction project. The fee is $39 per bed,
regardless of the number of months remaining in the license period.
The hospital shall also submit an additional plan review fee if the con-
struction cost increases to the next higher fee schedule according to
subsection (c)(4) of this section.
(4) A hospital will not receive a refund of previously sub-
mitted fees should the hospital’s design capacity decrease as a result of
an approved construction project.
(c) Plan review fees. This subsection outlines the fees which
must accompany the application for plan review and all proposed plans
and specications covering the construction of new buildings or alter-
ations to existing buildings which must be submitted for review and
approval by the department in accordance with §133.167 of this title
(relating to Preparation, Submittal, Review and Approval of Plans).
(1) Construction plans will not be reviewed or approved
until the required fee and an application for plan review are received
by the department.
(2) Plan review fees are based upon the estimated construc-
tion project costs which are the total expenditures required for a pro-
posed project from initiation to completion, including at least the fol-
lowing items.
(A) Construction project costs shall include expendi-
tures for physical assets such as:
(i) site acquisition;
(ii) soil tests and site preparation;
(iii) construction and improvements required as a re-
sult of the project;
(iv) building, structure, or ofce space acquisition;
(v) renovation;
(vi) xed equipment; and
(vii) energy provisions and alternatives.
(B) Construction project costs shall include expendi-
tures for professional services including:
(i) planning consultants;
(ii) architectural fees;
(iii) fees for cost estimation;
(iv) legal fees;
(v) management fees; and
(vi) feasibility study.
(C) Construction project costs shall include expendi-




(iii) lender’s or investment banker’s fee; and
(iv) interest on interim nancing.
(D) Construction project costs shall include expendi-
ture allowances for contingencies including:
(i) ination;
(ii) inaccurate estimates;
(iii) unforeseen uctuations in the money market;
and
(iv) other unforeseen expenditures.
(3) Regarding purchases, donations, gifts, transfers, and
other comparable arrangements whereby the acquisition is to be made
for no consideration or at less than the fair market value, the project cost
shall be determined by the fair market value of the item to be acquired
as a result of the purchase, donation, gift, transfer, or other comparable
arrangement.
(4) The plan review fee schedule based on cost of construc-
tion is:
(A) $100,000 or less: $300;
(B) $100,001 to $600,000: $850;
(C) $600,001 to 2,000,000: $2,000;
(D) $2,000,001 to 5,000,000: $3,000;
(E) $5,000,001 to 10,000,000: $4,000; and
(F) $10,000,001 and over: $5,000.
(5) If an estimated construction cost cannot be established,
the estimated cost shall be based on $225 per square foot. No con-
struction project shall be increased in size, scope, or cost unless the
appropriate fees are submitted with the proposed changes.
(d) Construction inspection fees. A fee of $500 and an applica-
tion for construction inspection for each inspection shall be submitted
to the department at least three weeks prior to the anticipated inspec-
tion date. Construction inspections will not be conducted until all re-
quired fees are received by the department. If additional construction
inspections of the proposed project are requested by the hospital, the
appropriate additional fees shall be submitted prior to any inspections
conducted by the staff of the department. When followup construction
inspections are performed to verify plans of correction, the fee shall be
submitted upon completion of the inspection.
(e) Cooperative agreement application fee. The application
fee for a cooperative agreement is $10,000. The application fee shall
be submitted with an application for a cooperative agreement and other
documents in accordance with §133.62 of this title (relating to Coop-
erative Agreements).
(f) Subscription and convenience fee. The department is au-
thorized to collect subscription and convenience fees, in amounts deter-
mined by the Texas Online Authority, to recover costs associated with
application and renewal application processing through Texas Online,
in accordance with Texas Government Code, §2054.111.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 143. MEDICAL RADIOLOGIC
TECHNOLOGISTS
25 TAC §143.4
The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department
of State Health Services (department), adopts an amendment to
§143.4, concerning medical radiologic technologists fees with-
out changes to the proposed text as published in the October
21, 2005, issue of the Texas Register (30 TexReg 6908), and
the section will not be republished.
BACKGROUND AND PURPOSE
The Texas Legislature passed the General Appropriations Act,
Senate Bill 1, 79th Legislature, Regular Session (2005). Article
II, Rider 85, makes a portion of the appropriation contingent upon
collection of fees above the Comptroller of Public Accounts’ Bi-
ennial Revenue estimate. To meet these requirements, a cost
recovery fee is included in this amendment.
The Medical Radiologic Technologists Certication Program was
evaluated to determine the level of increase in fees based on the
following criteria: the date of the last fee increase for the spe-
cic program area; and the cost of licenses compared to other
similar licenses. Additional costs of administration and enforce-
ment of the program, due to a recent legislative increase in pay,
longevity pay, and travel reimbursement, were also factored in
to determine the direct and indirect costs of each program.
SECTION-BY-SECTION SUMMARY
The amendment to §143.4 contains an increase in the fee as-
sessed against licensed medical radiologic technologists for the
biennial certicate renewal. Specically, §143.4(b)(2) increases
the fee for a two-year renewal by $20.
COMMENTS
The department, on behalf of the commission, did not receive
any comments regarding the proposed rule during the comment
period.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the adopted rule has been
reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.
STATUTORY AUTHORITY
The adopted amendment to §143.4 is authorized by Health and
Safety Code, §12.0111, which requires the department to charge
fees for issuing or renewing a license; and Government Code,
§531.0055, and Health and Safety Code, §1001.075, which au-
thorize the Executive Commissioner of the Health and Human
Services Commission to adopt rules and policies necessary for
the operation and provision of health and human services by
the department and for the administration of Health and Safety
Code, Chapter 1001.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 205. PRODUCT SAFETY
The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department
of State Health Services (department), adopts amendments to
§205.11, concerning bedding fees, §205.44, concerning label-
ing of hazardous substances fees, and §205.57, concerning in-
halant abuse fees. Section 205.11 is adopted with changes to
the proposed text as published in the October 21, 2005, issue
of the Texas Register (30 TexReg 6909). Sections 205.44 and
205.57 are adopted without changes, and the sections will not
be republished.
BACKGROUND AND PURPOSE
The Texas Legislature passed the General Appropriations Act,
Senate Bill 1, 79th Legislature, Regular Session (2005). Article
II, Rider 85, makes a portion of the appropriation contingent upon
collection of fees above the Comptroller of Public Accounts’ Bi-
ennial Revenue estimate. To meet these requirements, cost re-
covery fees are included in these amendments.
Programs with regulatory authority over bedding, labeling of haz-
ardous substances, and inhalant abuse were evaluated to deter-
mine the level of increase in fees based on the following criteria:
the date of the last fee increase for the specic program area; li-
censee’s ability to pay in comparison to average salary of profes-
sionals; the percentage of revenue above costs for the specic
program; the cost of licenses compared to other similar licenses;
and the value added analysis of the license. Additional costs of
administration and enforcement of the program, due to a recent
legislative increase in pay, longevity pay, and travel reimburse-
ment, were also factored in to determine the direct and indirect
costs of each program.
SECTION-BY-SECTION SUMMARY
Amendments to §205.11(b) contain increases in bedding permit
fees assessed for a two-year term. Specically, §205.11(b)(1)(A)
increases the mattress manufacturer permit fee for less than
2,000 articles per term by $20; §205.11(b)(1)(B) increases the
mattress manufacturer permit fee for 2,000 to 9,999 articles
per term by $30; §205.11(b)(1)(C) increases the mattress
manufacturer permit fee for 10,000 to 19,999 articles per
term by $40; §205.11(b)(1)(D) increases the mattress man-
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ufacturer permit fee for 20,000 to 29,999 articles per term
by $60; §205.11(b)(1)(E) increases the mattress manufac-
turer permit fee for 30,000 to 49,999 articles per term by
$80; §205.11(b)(1)(F) increases the mattress manufacturer
permit fee for 50,000 to 100,000 articles per term by $120;
§205.11(b)(1)(G) increases the mattress manufacturer permit
fee for over 100,000 articles per term by $120; §205.11(b)(3)(A)
increases the bedding product manufacturer permit fee for less
than 1,000 articles per term by $20; §205.11(b)(3)(B) changes
the 2,000 to 9,999 articles per term to 1,000 to 9,999 articles
per term to correct a typographical error in the current rule and
also increases the bedding product manufacturer permit fee for
1,000 to 9,999 articles per term by $25; §205.11(b)(3)(C) in-
creases the bedding product manufacturer permit fee for 10,000
to 19,999 articles per term by $30; §205.11(b)(3)(D) increases
the bedding product manufacturer permit fee for 20,000 to
29,999 articles per term by $40; §205.11(b)(3)(E) increases the
bedding product manufacturer permit fee for 30,000 to 49,999
articles per term by $50; §205.11(b)(3)(F) increases the bedding
product manufacturer permit fee for 50,000 to 99,999 articles
per term by $70; §205.11(b)(3)(G) increases the bedding prod-
uct manufacturer permit fee for 100,000 to 200,000 articles per
term by $120; §205.11(b)(3)(H) increases the bedding product
manufacturer permit fee for over 200,000 articles per term by
$120; §205.11(b)(6) increases the processor permit fee by $10;
§205.11(b)(7) increases the germicidal treatment permit fee by
$10; and §205.11(b)(8) increases the arts and crafts permit fee
by $5. In addition, amendments to §205.11(c)(1) change the
department name from "Texas Department of Health" to "De-
partment of State Health Services" to state the new department
name; and the program name from "Product Safety Division" to
"Product Safety Program".
Amendments to §205.44 contain an increase in the registration
fee for manufacturers of hazardous substances for a two-year
term. Specically, §205.44(f)(1) increases the two-year term fee
by $60.
Amendments to §205.57 contain an increase in the inhalant
abuse permit fee assessed for a two-year term. Specically,
§205.57(a) increases the two-year term fee by $5. Amend-
ments to §205.57(b) change the department name from "Texas
Department of Health or its successor" to "Department of State
Health Services" to state the new department name.
COMMENTS
The department, on behalf of the commission, has reviewed
and prepared responses to the comments received regarding
the proposed rules during the comment period, which the com-
mission has reviewed and accepts. The commenter was an in-
dividual. The commenter was not against the rules in their en-
tirety; however, the commenter suggested recommendations for
change as discussed in the summary of comments.
Comment: Concerning the fees in §205.11, the commenter rec-
ommended that out-of-state mattress manufacturers should pay
additional fees above the requested fees to offset the added risk
to Texas residents due to the inability to inspect for compliance
on-site.
Response: The commission acknowledges the comment, but
disagrees, as this comment may involve statutory changes in
addition to the rule changes, the commission will need to study
this issue. No change was made as a result of the comment.
Comment: Concerning the fees in §205.11, the commenter rec-
ommended that out-of-state mattress manufacturers should be
required to have an ofcer of the company certify by notarized
statement the approximate numbers of mattresses manufac-
tured per reporting period.
Response: The commission acknowledges the comment, but
disagrees with the commenter. The recommendation to require
out-of-state mattress manufacturers to submit a notarized cer-
tication statement was considered. However, the certication
statement currently found on the mattress manufacturer license
application form has been reviewed and found to meet the de-
partment’s requirements. No change was made as a result of
this comment.
The department staff on behalf of the commission provided a
comment and the commission has reviewed and agrees to the
following change that will state the correct program name.
Change: Concerning §205.11(c)(1), the department changed
"Product Safety Division" to "Product Safety Program" to reect
the program’s name change.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the adopted rules have been
reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.
SUBCHAPTER A. BEDDING RULES
25 TAC §205.11
STATUTORY AUTHORITY
The adopted amendment is authorized by Health and Safety
Code, §345.043, which authorizes fees for an annual and re-
newal permit in amounts reasonable and necessary to defray
the cost of administering the program; Health and Safety Code,
§501.026, which authorizes reasonable registration fees; Health
and Safety Code, §12.0111, which requires the department to
charge fees for issuing or renewing a license designed to recover
all direct and indirect costs; and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the Ex-
ecutive Commissioner of the Health and Human Services Com-
mission to adopt rules and policies necessary for the operation
and provision of health and human services by the department
and for the administration of Health and Safety Code, Chapter
1001.
§205.11. Permit Requirements; Types; Application; Conditions; Sus-
pension.
(a) General requirements.
(1) A person may not manufacture, import, wholesale, dis-
tribute, or engage in the business of renovating or selling bedding in
this state or for delivery in this state unless the person rst obtains a
permit for that specic purpose from the department. This requirement
does not apply to a custom upholstery business that does not repair or
renovate bedding for resale.
(2) A processor may not sell lling material in this state or
for delivery in this state unless the person rst obtains a permit for that
purpose from the department.
(3) A person may not apply a germicidal treatment method
to bedding unless the method has been registered with and approved in
writing by the department and the person has been issued a germicidal
treatment permit by the department.
(4) These permit requirements apply to each separate busi-
ness location regardless of business name or ownership.
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(5) Prior to January 1, 2005, the term of all licenses is one-
year and expires on the anniversary of the effective date, unless re-
newed. Effective January 1, 2005, the term of all licenses is two years.
Some licenses will be renewed for a one-year term in 2005, in a man-
ner to be determined by the department and two years thereafter. The
department may prorate permit fees as appropriate to provide for a com-
mon expiration date for persons holding and/or applying for more than
one permit.
(6) Texas Online Fees. The department is authorized to
collect subscription and convenience fees, in amounts determined by
the Texas Online Authority, to recover costs associated with processing
license applications specied under this subchapter through Texas On-
line, in accordance with the Texas Government Code, Chapter 2054,
§2054.111 (relating to Use of Texas Online Project).
(b) Types of permit and permit fees.
(1) Mattress Manufacturer Permit. Required of all man-
ufacturers of mattresses or box springs prior to shipping mattresses
and/or box springs into or within this state for the purpose of resale.
Permit fees are graduated based on the number of articles the manufac-
turer is requesting authorization to ship during the term of the permit.
The fees are set out as follows:
(A) for less than 2,000 articles per term, a two-year term
is $220;
(B) 2,000 to 9,999 articles per term, a two-year term is
$330;
(C) 10,000 to 19,999 articles per term, a two-year term
is $440;
(D) 20,000 to 29,999 articles per term, a two-year term
is $660;
(E) 30,000 to 49,999 articles per term, a two-year term
is $880;
(F) 50,000 to 100,000 articles per term, a two-year term
is $1,320; and
(G) over 100,000 articles per term, a two-year term is
$1,320 plus $.03 for each article.
(2) Mattress Renovator Permit. Required of all renovators
of mattresses or box springs prior to shipping mattresses and/or box
springs in or within this state for the purpose of resale. Permit fees
are graduated based on the number of mattresses or box springs the
renovator is requesting authorization to ship during the permit period.
The fees are set out in subsection (b)(1) of this section.
(3) Bedding Product Manufacturer Permit. Required of
all manufacturers of bedding products, other than mattresses and box
springs, prior to shipping such articles in or within this state for the
purpose of resale. Permit fees are graduated based on the number of
articles the manufacturer is requesting authorization to ship during the
term of the permit. The fees are set out as follows:
(A) for less than 1,000 articles per term, a two-year term
is $220;
(B) 1,000 to 9,999 articles per term, a two-year term is
$275;
(C) 10,000 to 19,999 articles per term, a two-year term
is $330;
(D) 20,000 to 29,999 articles per term, a two-year term
is $440;
(E) 30,000 to 49,999 articles per term, a two-year term
is $550;
(F) 50,000 to 99,999 articles per term, a two-year term
is $770;
(G) 100,000 to 200,000 articles per term, a two-year
term is $1,320; and
(H) over 200,000 articles per term, a two-year term is
$1,320 plus $.01 for each article.
(4) Wholesaler/Distributor Permit. Required of all whole-
salers and distributors of bedding articles or lling materials prior to
shipping such articles or lling materials into this state for the purpose
of resale. Permit fees are graduated based on the number of articles
or units of lling materials the wholesaler/distributor is requesting au-
thorization to ship during the permit period. The fees are set out in
Schedule B, subsection (b)(3) of this section.
(5) Importer Permit. Required of all importers of bedding
articles or lling materials prior to shipping such articles or lling ma-
terials into this state for the purpose of resale. Permit fees are graduated
based on the number of imported articles or units of lling materials the
importer is requesting authorization to ship during the permit period.
The fees are set out in Schedule B in subsection (b)(3) of this section.
(6) Processor Permit. Required of all manufacturers and/or
processors of bulk lling materials prior to selling and shipping such
lling materials into this state. The permit fee is $110 for a two-year
term.
(7) Germicidal Treatment Permit. Required of all persons
prior to the application of a germicidal treatment process, approved
by the department, to articles of bedding and/or lling materials to be
shipped into or to be sold in this state. The permit fee is $110 for a
two-year term.
(8) Arts and Crafts Permit. Required of all persons who
manufacture bedding articles other than mattresses (such as pillows,
quilts, comforters), have no paid employees, and manufacture less than
250 articles per year for sale in this state. The permit fee is $55 for a
two-year term.
(c) Permit application.
(1) Application for an initial permit or to renew an expiring
permit must be made through the department on an approved applica-
tion form which may be obtained from the Product Safety Program,
Department of State Health Services, 1100 West 49th Street, Austin,
Texas 78756.
(2) A separate application must be completed and submit-
ted for each specic permit applied for at each specic business loca-
tion or plant location.
(3) The appropriate permit fee, payable to the department,
must accompany each application.
(4) Additional information that may be required by the de-
partment includes the following:
(A) copy of current permits or licenses issued by an-
other state, or states;
(B) copy of most recent bedding inspection report if the
business or plant is located in a city, county, state or country that has
bedding laws and regulations and conducts inspections;
(C) copies of bedding article labels proposed for use in
this state;
(D) samples of products to be shipped into this state;
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(E) conrmation of compliance with applicable federal
ammability standards for mattresses and mattress pads or test results
from an independent testing facility acceptable to the department;
(F) explanation of the germicidal treatment method to
be applied to second-hand articles of bedding; and
(G) any other information that the department may de-
termine is necessary for the protection of the public health and safety.
(d) Permit conditions.
(1) Each person required to obtain a permit shall keep ac-
curate and up-to-date records of all articles of bedding shipped into
or within this state and such records shall be made available to autho-
rized representatives of the department when requested. The depart-
ment may require, at the expense of the person, that an independent
audit of the records of the person be conducted with the results of such
audit provided to the department and the person.
(2) Each person required to obtain a Germicidal Treatment
Permit shall:
(A) conspicuously post the permit on the premises of
the person’s business near the treatment device; and
(B) keep accurate records in a bound log book describ-
ing all bedding articles or materials treated, date of treatment, method
of treatment, and the name and address of the owner of each item.
(3) Each person required to obtain a permit shall provide
product samples in sufcient numbers to determine compliance with
these regulations when requested by the department and shall reim-
burse retail business establishments for samples of bedding or materi-
als taken by authorized representatives of the department.
(4) Each person required to obtain a permit shall provide
test results acceptable to the department conrming compliance with
federal ammability standards for mattresses and mattress pads when
requested by the department.
(5) Each person required to obtain a permit shall maintain
each business location in a sanitary condition that complies with §205.9
of this title.
(6) Each person required to obtain a permit shall allow, dur-
ing normal business hours, an authorized representative or representa-
tives of the department to conduct an announced or unannounced in-
spection of their place of business for purposes of determining com-
pliance with the Act and regulations and to take samples of bedding
articles or materials for inspection and analysis or to be held as evi-
dence of a violation of these regulations.
(7) Each person required to obtain a permit shall allow an
authorized representative or representatives of the department to copy
records and take photographs of articles of bedding or materials during
inspections.
(e) Permit denial, suspension, revocation.
(1) An application for permit issuance or renewal will be
denied by the department if the applicant fails or refuses to provide a
complete application, pay the appropriate permit fee, provide requested
information or product samples or test results, or if the business loca-
tion or plant location is not in a sanitary condition in violation of the
Act and regulations.
(2) An application for permit issuance or renewal may be
denied by the department if the applicant has failed to make acceptable
progress implementing corrective actions agreed upon by the applicant
and the department to remedy previous violations of the Act or these
regulations.
(3) A permit may be suspended or revoked by the depart-
ment if the permit holder fails to maintain the permitted business loca-
tion or plant location in a sanitary condition, manufactures or renovates
and sells mattresses or mattress pads that do not comply with federal
ammability standards, fails to germicidally treat articles of used bed-
ding prior to resale, or commits any other or repeated violations of the
Act or these regulations.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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The adopted amendment is authorized by Health and Safety
Code, §345.043, which authorizes fees for an annual and re-
newal permit in amounts reasonable and necessary to defray
the cost of administering the program; Health and Safety Code,
§501.026, which authorizes reasonable registration fees; Health
and Safety Code, §12.0111, which requires the department to
charge fees for issuing or renewing a license designed to recover
all direct and indirect costs; and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the Ex-
ecutive Commissioner of the Health and Human Services Com-
mission to adopt rules and policies necessary for the operation
and provision of health and human services by the department
and for the administration of Health and Safety Code, Chapter
1001.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER D. INHALANT ABUSE
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25 TAC §205.57
STATUTORY AUTHORITY
The adopted amendment is authorized by Health and Safety
Code, §345.043, which authorizes fees for an annual and re-
newal permit in amounts reasonable and necessary to defray
the cost of administering the program; Health and Safety Code,
§501.026, which authorizes reasonable registration fees; Health
and Safety Code, §12.0111, which requires the department to
charge fees for issuing or renewing a license designed to recover
all direct and indirect costs; and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the Ex-
ecutive Commissioner of the Health and Human Services Com-
mission to adopt rules and policies necessary for the operation
and provision of health and human services by the department
and for the administration of Health and Safety Code, Chapter
1001.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 229. FOOD AND DRUG
The Executive Commissioner of the Health and Human Services
Commission (commission), on behalf of the Department of State
Health Services (department), adopts amendments to §229.145
concerning the narcotic treatment program fees, §229.182 con-
cerning food manufacturers, food wholesalers, and warehouse
operators fees, §229.372 concerning permitting of retail food
establishments fees, and §229.439 concerning the device dis-
tributors and device manufacturers fees. Sections 229.182 and
229.439 are adopted with changes to the proposed text as pub-
lished in the October 21, 2005, issue of the Texas Register (30
TexReg 6912). Amendments to §229.145 and §229.372 are
adopted without changes and the sections will not be repub-
lished.
BACKGROUND AND PURPOSE
The Texas Legislature passed the General Appropriations Act,
Senate Bill 1, 79th Legislature, Regular Session (2005). Article
II, Rider 85, makes a portion of the appropriation contingent upon
collection of fees above the Comptroller of Public Accounts’ Bi-
ennial Revenue estimate. To meet these requirements, cost re-
covery fees are included in these amendments.
Programs with regulatory authority over narcotic treatment, food
manufacturers, food wholesalers, warehouse operators, retail
food establishments, and device distributors and manufacturers,
were evaluated to determine the level of increase in fees based
on the following criteria: the date of the last fee increase for the
specic program area; licensee’s ability to pay in comparison
to average salary of professionals; the percentage of revenue
above costs for the specic program; the cost of licenses com-
pared to other similar licenses; and the value added analysis
of the license. Additional costs of administration and enforce-
ment of the program, due to a recent legislative increase in pay,
longevity pay, and travel reimbursement, were also factored in
to determine the direct and indirect costs of each program.
SECTION-BY-SECTION SUMMARY
Amendments to §229.145 contain increases in fees for per-
mits, patient certicates, renewal certicates and delinquency
charges for renewing expired permits or submission of late
status reports, for narcotic treatment licensees. References
to one-year permits have been deleted because the program
no longer issues one-year permits. Specically, §229.145
increases the fees by 40%, including a $300 increase in the
initial application fee stated in §229.145(b)(1); §229.145(b)(2)
increases the initial patient fee by $50 and increases the
patient fee certicate by $20; §229.145(b)(4)(A) increases
the delinquency fee for an expired patient certicate by $2;
§229.145(b)(4)(B) increases a delinquency fee for submission
of a status report after expiration of a patient certicate by
$100; §229.145(b)(4)(C) increases the renewal fee of a patient
certicate by $20; and §229.145(b)(4)(D) increases the fee for
each additional patient requiring a certicate by $20.
Amendments to §229.182(a)(7) change the department name
from "Texas Department of Health or its successor" to "Depart-
ment of State Health Services" to state the new department
name. Amendments to §229.182 contain increases in li-
censing fees for food manufacturers, food wholesalers, and
wholesalers with combination products for initial and renewal
applications per location, based upon gross annual sales.
References to one-year permits have been deleted because
the program no longer issues one-year permits. Specically,
new §229.182(b)(1)(A) increases the license fee for food manu-
facturers with gross annual sales of $0.00 - $9,999.99 by $50;
new §229.182(b)(1)(B) increases the license fee for food man-
ufacturers with gross annual sales of $10,000.00 - $24,999.99
by $50; new §229.182(b)(1)(C) increases the license fee for
food manufacturers with gross annual sales of $25,000.00
- $99,999.99 by $50; new §229.182(b)(1)(D) increases the
license fee for food manufacturers with gross annual sales
of $100,000.00 - $199,999.99 by $60; new §229.182(b)(1)(E)
increases the license fee for food manufacturers with gross
annual sales of $200,000.00 - $999,999.99 by $100; new
§229.182(b)(1)(F) increases the license fee for food manufac-
turers with gross annual sales of $1 million - $9,999,999.99
by $120; new §229.182(b)(1)(G) increases the license fee for
food manufacturers with gross annual sales of greater than or
equal to $10 million by $180; new §229.182(b)(2)(A) increases
the license fee for food wholesalers with gross annual sales of
$0.00 - $199,999.99 by $50; new §229.182(b)(2)(B) increases
the license fee for food wholesalers with gross annual sales
of $200,000.00 - $499,999.99 by $50; new §229.182(b)(2)(C)
increases the license fee for food wholesalers with gross
annual sales of $500,000.00 - $999,999.99 by $80; new
§229.182(b)(2)(D) increases the license fee for food whole-
salers with gross annual sales of $1 million - $9,999,999.99
by $100; and new §229.182(b)(2)(E) increases the license fee
for food wholesalers with gross annual sales of greater than or
equal to $10 million by $150.
Amendments to §229.372 contain increases in retail food estab-
lishment permit fees based on gross annual volume of food sales
or establishment type. References to one-year permits have
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been deleted because the program no longer issues one-year
permits. Specically, §229.372(a)(1)(A) increases the fee for an
establishment with a gross annual volume of food sales of $0
- $49,999.99 by 25% or $50; §229.372(a)(1)(B) increases the
fee for an establishment with a gross annual volume of sales
of $50,000 - $149,999.99 by 25% or $100; §229.372(a)(1)(C) in-
creases the fee for an establishment with a gross annual volume
of sales of $150,000 or more by 17% or $100; §229.372(a)(2) in-
creases the fee for a for-prot school contractor by 25% or $50;
§229.372(a)(3)(B) increases the fee for mobile food unit by 25%
or $50; §229.372(a)(4) increases the fee for a roadside food ven-
dor by 25% or $50; and §229.372(a)(5) increases the fee for a
child care center by 25% or $50.
Amendments to §229.439 contain increases in fees for licenses
and renewal licenses for device distributors or manufacturers.
References to one-year permits have been deleted because
the program no longer issues one-year permits. Specically,
§229.439 increases the fees by 20%, §229.439(a)(1)(A) in-
creases the license fee for distributors with gross annual sales
of $0 - $499,999.99 by $80; §229.439(a)(1)(B) increases the
license fee for distributors with gross annual sales of $500,000
- $9,999,999.99 by $180; §229.439(a)(1)(C) increases the
license fee for distributors with gross annual sales greater than
or equal to $10 million by $280; §229.439(a)(3)(A) increases
the license fee for manufacturers with gross annual sales of $0
- 499,999.99 by $80; §229.439(a)(3)(B) increases the license
fee for manufacturers with gross annual sales of $500,000 -
$9,999,999.99 by $360; and §229.439(a)(3)(C) increases the
license fee for manufacturers with gross annual sales of greater
than or equal to $10 million by $600.
COMMENTS
The department, on behalf of the commission, has reviewed and
prepared responses to the comments received regarding the
proposed rules during the comment period, which the commis-
sion has reviewed and accepts. The department’s responses to
the comments are discussed in the summary of comments.
The comment on the proposed rule §229.145 was submitted by
Texas Clinic Fulton. The commenter was generally not in favor
of the amendment to the rule requiring increased patient fees for
operating narcotic treatment programs.
Comment: Concerning the patient fee increases in §229.145(b),
the commenter objected to the increased patient fees and re-
quested that the proposed fee increases be withdrawn altogether
or, at a minimum, delayed until 2007 to provide an adjustment
period and to eliminate the cost advantage to programs that paid
for 2006 fees in 2005, at 2005 fee rates. The commenter also
sought an annual, rather than biennial, payment schedule for pa-
tient fees.
Response: The commission disagrees with this comment. Fees
based upon the number of patients link a program’s increased
costs to the ability to generate revenue. At the same time, the
department has been directed to recover 100% of its regulatory
costs, including indirect costs. The increased fees recover reg-
ulatory costs associated with increases in employee pay, travel
reimbursement, and allows for recovery of appropriations. No
change was made to the rule as a result of the comment.
The comments on the proposed rule §229.182 were submitted
by Glacier Water and National Automatic Merchandising Asso-
ciation. The commenters were not against the rule in its en-
tirety; however, the commenters suggested recommendations
for change as discussed in the comments.
Comment: Concerning the fee increase in §229.182(b)(1)(A),
both commenters stated that the fees were being signicantly
increased for water vending machines. The commenters also
felt that this increase is disproportionate to the increases for food
manufacturers in other fee categories.
Response: The commission disagrees with the comments, be-
cause the department has been directed to recover 100% of its
regulatory costs, including indirect costs. The increased fees
recover regulatory costs associated with increases in employee
pay, travel reimbursement, and allows for recovery of appropri-
ations. With regard to the comment concerning the dispropor-
tionate increase, the lowest fee category was recovering, at a
minimum, the cost of printing the license. This does not even
include the cost of conducting an inspection. This fee sched-
ule was raised to cover at least the cost to print the license. No
change was made to the rule as a result of the comments.
Comment: Concerning the fee increase in §229.182(b)(1)(A),
one commenter proposed that a separate category for water
vending machines be created under the heading of Food Manu-
facturers.
Response: The commission disagrees with the comment, be-
cause this comment may involve statutory changes in addition
to rule changes. The commission will study this issue and pro-
pose changes at a later date, if warranted. No change was made
as a result of this comment.
The department staff on behalf of the commission provided a
comment and the commission has reviewed and agrees to the
following changes that will clarify the fee structure.
Change: Concerning §229.182(b)(1)(A)-(G), 229.182(b)(2)(A)-
(E), 229.182(b)(3)(A)-(E), and 229.182(b)(5)(A)-(E), language
was added to clarify the fees for a two-year license, a two-year
license that is amended due to ownership, and a two-year
license that is amended during the current licensure period due
to minor changes.
The comment on the proposed rule §229.372 was submitted
by the Gulf Coast Retailers Association. The commenter was
against the fee increases; however, the commenter suggested
recommendations for changes as discussed in the comments.
Comment: Concerning the retail food establishment fee in-
creases in general, the commenter expressed opposition to the
fee increases at the present time. The commenter stated that
members of his organization have experienced increases in fuel
costs and have supported the relief efforts of Hurricane Katrina.
The commenter suggested that the fee increases be postponed
until January 2007.
Response: The commission disagrees with the comments, be-
cause the department has been directed by the legislature to
recover 100% of its regulatory costs, including indirect costs,
and must do so at this time. The increased fees recover reg-
ulatory costs associated with increase in employee pay, travel,
reimbursement, and allows for recovery of appropriations. In ad-
dition, the department has not raised the fees since March 2000.
No change was made to the rule as a result of this comment.
The department staff on behalf of the commission provided a
comment and the commission has reviewed and agrees to the
following changes that will clarify license fees associated with
amending a license.
Change: Concerning §§229.439(a)(1)(A)-(C), 229.439(a)(2)(A)-
(E), and 229.439(a)(3)(A)-(C), the section was claried to distin-
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guish between license fees that apply to a two-year license, a
two-year license that is amended due to a change in ownership,
and a two-year license that is amended during the current licen-
sure period due to minor changes.
No other comments were received regarding the amended sec-
tions as proposed.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the adopted rules have been
reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.
SUBCHAPTER J. MINIMUM STANDARDS
FOR NARCOTIC TREATMENT PROGRAMS
25 TAC §229.145
STATUTORY AUTHORITY
The adopted amendment is authorized by Health and Safety
Code, §§12.0111, 431.204, 431.222, 431.276, 432.009,
437.0125, 441.003, and 466.023, which require the department
to charge fees for issuing or renewing a license or permit; and
Government Code, §531.0055, and Health and Safety Code,
§1001.075, which authorize the Executive Commissioner of the
Health and Human Services Commission to adopt rules and
policies necessary for the operation and provision of health and
human services by the department and for the administration of
Health and Safety Code, Chapter 1001.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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The adopted amendment is authorized by Health and Safety
Code, §§12.0111, 431.204, 431.222, 431.276, 432.009,
437.0125, 441.003, and 466.023, which require the department
to charge fees for issuing or renewing a license or permit; and
Government Code, §531.0055, and Health and Safety Code,
§1001.075, which authorize the Executive Commissioner of the
Health and Human Services Commission to adopt rules and
policies necessary for the operation and provision of health and
human services by the department and for the administration of
Health and Safety Code, Chapter 1001.
§229.182. Licensing/Registration Fee and Procedures.
(a) License/registration required.
(1) A person who manufactures food must obtain a food
manufacturer’s license for each place of business as described in sub-
section (b)(1) or (2) of this section; also, a food manufacturer who dis-
tributes its own food, and/or food from another manufacturer must only
obtain a food manufacturer’s license. When calculating the amount of
the licensing fee, the manufacturer must include the total for all food
manufactured and wholesaled from the place of business.
(2) A person who distributes food, but who does not man-
ufacture food, must obtain a food wholesaler’s license for each place
of business as described in subsection (b)(3) or (4) of this section.
(3) A person who distributes food, but who does not man-
ufacture food, and who chooses to store that food with a warehouse
operator licensed under subsection (b)(8) or (9) of this section, must
register as a food wholesaler under subsection (b)(7) of this section.
(4) A person who distributes food and drugs, food and
medical devices, or food and drugs and medical devices, must obtain
a wholesaler with combination products license, as described in
subsection (b)(5) or (6) of this section, for each place of business;
this license is required even if the products are stored in a separate
warehouse or with a warehouse operator licensed under subsection
(b)(8) or (9) of this section.
(5) A warehouse operator storing food for a registered food
wholesaler must obtain a warehouse operator license as described in
subsection (b)(8) or (9) of this section for each such warehouse. A
warehouse operator who distributes only food is required to obtain
only a warehouse operator license. A warehouse operator who dis-
tributes combination products (food and drugs, food and medical de-
vices, or food, drugs, and medical devices) and is also required to ob-
tain a wholesaler’s license under subsection (b)(5) or (6) of this section
will be issued only one license. The license fee to be paid will be the
higher of the two applicable fees.
(6) A warehouse operated by a food manufacturer which is
totally separate from any manufacturing location, including locations
from which foods are held for limited periods of time for distribution,
must obtain a warehouse operator license as described in subsection
(b)(8) or (9) of this section for each such warehouse.
(7) A retail food store that also manufactures food and is
required to be permitted by the Department of State Health Services
(department) pursuant to Health and Safety Code, Chapter 437, and
the Texas Food Establishment Regulations, §229.370 and §229.371 of
this title (relating to Permitting Retail Food Establishments), will be
issued only one license or permit. The license or permit fee to be paid
will be the higher of the two applicable fees.
(8) A wholesaler who distributes combination products and
who is also required to be licensed as a warehouse operator under this
section will be issued only one license. The license fee to be paid will
be the higher of the two applicable fees.
(9) A food manufacturer required to be licensed exclu-
sively pursuant to Health and Safety Code, Chapter 432, relating to
Food, Drug, Device and Cosmetic Salvage, Chapter 433, relating to
Meat and Poultry Inspection, Chapter 435, relating to Dairy Products,
Chapter 436, relating to Aquatic Life, or Chapter 440, relating to
Frozen Desserts, is not required to license pursuant to this chapter.
(b) Licensing and registration fees.
(1) Food manufacturer. No person may operate or conduct
business as a food manufacturer in this state without rst obtaining
a license from the department. Licenses issued under this subsection
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expire two years from the start date of the regulated activity. All ap-
plicants for a new or renewal food manufacturer’s license shall pay a
license fee.
(A) For each place of business having gross annual
manufactured food sales of $0.00 - $9,999.99, the fees are:
(i) $100 for a two-year license;
(ii) $100 for a two-year license that is amended due
to a change of ownership; and
(iii) $50 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(B) For each place of business having gross annual
manufactured food sales of $10,000 - $24,999.99, the fees are:
(i) $150 for a two-year license;
(ii) $150 for a two-year license that is amended due
to a change of ownership; and
(iii) $75 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(C) For each place of business having gross annual
manufactured food sales of $25,000 - $99,999.99, the fees are:
(i) $250 for a two-year license;
(ii) $250 for a two-year license that is amended due
to a change of ownership; and
(iii) $125 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(D) For each place of business having gross annual
manufactured food sales of $100,000 - $199,999.99, the fees are:
(i) $560 for a two-year license;
(ii) $560 for a two-year license that is amended due
to a change of ownership; and
(iii) $280 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(E) For each place of business having gross annual
manufactured food sales of $200,000 - $999,999.99, the fees are:
(i) $900 for a two-year license;
(ii) $900 for a two-year license that is amended due
to a change of ownership; and
(iii) $450 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(F) For each place of business having gross annual man-
ufactured food sales of $1 million - $9,999,999.99, the fees are:
(i) $1,120 for a two-year license;
(ii) $1,120 for a two-year license that is amended
due to a change of ownership; and
(iii) $560 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(G) For each place of business having gross annual
manufactured food sales greater than or equal to $10 million, the fees
are:
(i) $1,680 for a two-year license;
(ii) $1,680 for a two-year license that is amended
due to a change of ownership; and
(iii) $840 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(2) Food wholesaler. No person may operate or conduct
business as a food wholesaler in this state without rst obtaining a food
wholesaler’s license from the department. Licenses issued under this
subsection expire two years from the start date of the regulated activity.
Except as provided for in paragraph (4) of this subsection, all food
wholesalers shall pay a license fee.
(A) For each place of business having gross annual food
sales of $0.00 - $199,999.99, the fees are:
(i) $250 for a two-year license;
(ii) $250 for a two-year license that is amended due
to a change of ownership; and
(iii) $125 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(B) For each place of business having gross annual food
sales of $200,000 - $499,999.99, the fees are:
(i) $450 for a two-year license;
(ii) $450 for a two-year license that is amended due
to a change of ownership; and
(iii) $225 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(C) For each place of business having gross annual food
sales of $500,000 - $999,999.99, the fees are:
(i) $680 for a two-year license;
(ii) $680 for a two-year license that is amended due
to a change of ownership; and
(iii) $340 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(D) For each place of business having gross annual food
sales of $1 million - $9,999,999.99, the fees are:
(i) $900 for a two-year license;
(ii) $900 for a two-year license that is amended due
to a change of ownership; and
(iii) $450 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(E) For each place of business having gross annual food
sales of greater than or equal to $10 million, the fees are:
(i) $1,350 for a two-year license;
(ii) $1,350 for a two-year license that is amended
due to a change of ownership; and
(iii) $675 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(3) Wholesaler with combination products. A person who
is required to be licensed as a food wholesaler under this section and
who is also required to be licensed as a wholesale distributor of drugs
under §229.252(a)(1) of this title or as a device distributor under
§229.439(a)(1) of this title shall pay a combined licensure fee for each
place of business. The licensure fee shall be based on the combined
gross annual sales of these regulated products (foods, drugs, and/or
devices).
(A) For each place of business having combined gross
annual sales of $0.00 - $199,999.99, the fees are:
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(i) $400 for a two-year license;
(ii) $400 for a two-year license that is amended due
to a change of ownership; and
(iii) $200 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(B) For each place of business having combined gross
annual sales of $200,000 - $499,999.99, the fees are:
(i) $600 for a two-year license;
(ii) $600 for a two-year license that is amended due
to a change of ownership; and
(iii) $300 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(C) For each place of business having combined gross
annual sales of $500,000 - $999,999.99, the fees are:
(i) $800 for a two-year license;
(ii) $800 for a two-year license that is amended due
to a change of ownership; and
(iii) $400 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(D) For each place of business having combined gross
annual sales of $1 million - $9,999,999.99, the fees are:
(i) $1,000 for a two-year license;
(ii) $1,000 for a two-year license that is amended
due to a change of ownership; and
(iii) $500 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(E) For each place of business having combined gross
annual sales greater than or equal to $10 million, the fees are:
(i) $1,500 for a two-year license;
(ii) $1,500 for a two-year license that is amended
due to a change of ownership; and
(iii) $750 for two-year license that is amended dur-
ing the current licensure period due to minor changes.
(4) Food wholesaler registration. Except as provided in
paragraph (3) of this subsection, a food wholesaler is not required to ob-
tain a license under this section for a place of business if all of the food
distributed from that place of business will be stored in a warehouse
licensed under this section. A food wholesaler that is not required to
obtain a license for a place of business under this section shall regis-
ter each place of business with the department pursuant to subsection
(d)(2) of this section, but only one registration fee must be paid by each
such food wholesaler. A food wholesaler who meets this subsection’s
requirements shall pay a registration fee of $100. A registration issued
under this subsection expires two years from the start date of the regu-
lated activity.
(5) Warehouse operator. No person may operate or conduct
business as a warehouse operator in this state without rst obtaining
a license from the department. Licenses issued under this subsection
expire two years from the start date of the regulated activity. License
fees are based on the maximum amount of square feet dedicated to food
storage during the licensing period. A warehouse operator shall pay a
license fee.
(A) For each place of business having food storage of 0
- 6,000 square feet, the fees are:
(i) $350 for a two-year license;
(ii) $350 for a two-year license that is amended due
to a change of ownership; and
(iii) $175 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(B) For each place of business having food storage of
6,001 - 24,000 square feet, the fees are:
(i) $700 for a two-year license;
(ii) $700 for a two-year license that is amended due
to a change of ownership; and
(iii) $350 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(C) For each place of business having food storage of
24,001 - 75,000 square feet, the fees are:
(i) $1,050 for a two-year license;
(ii) $1,050 for a two-year license that is amended
due to a change of ownership; and
(iii) $525 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(D) For each place of business having food storage of
75,001 - 250,000 square feet, the fees are:
(i) $1,400 for a two-year license;
(ii) $1,400 for a two-year license that is amended
due to a change of ownership; and
(iii) $700 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(E) For each place of business having food storage of
250,001 or more square feet, the fees are:
(i) $2,000 for a two-year license;
(ii) $2,000 for a two-year license that is amended
due to a change of ownership; and
(iii) $1,000 for a two-year license that is amended
during the current licensure period due to minor changes.
(6) A rm that has more than one business location may
request a one-time proration of fees when applying for a license for
each new location. Upon approval by the department, the expiration
date of the license for the new location will be established the same as
the rm’s previously licensed locations.
(7) For all applications and renewal applications, the de-
partment is authorized to collect subscription and convenience fees, in
amounts determined by the Texas Online Authority, to recover costs as-
sociated with application and renewal application processing through
Texas Online.
(8) All license/registration fees paid under this section are
non-refundable.
(9) If the license/registration category changes during the
license period, the license shall be renewed in the proper category at
the time of renewal.
(c) License/registration forms. License/registration forms
may be obtained from the department, located at 1100 West
49th Street, Austin, Texas 78756-3182, or from the website at
www.tdh.state.tx.us/bfds/lic/apps.html.
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(d) License/registration application. All food manufacturers,
food wholesalers, and warehouse operators shall le a license applica-
tion on a form authorized by the department.
(1) The application form shall be signed and veried, and
shall contain the following information:
(A) the name of the legal entity to be licensed, including
the name under which the business is conducted;
(B) the physical address of the place of business;
(C) the mailing address of the place of business;
(D) if a sole proprietorship, the name of the proprietor;
if a partnership, the names of all partners; if a corporation, the name
of the corporation, the date and place of incorporation and name and
address of its registered agent in the state; or if any other type of asso-
ciation, the names of the principals of such association;
(E) the names of those individuals in an actual admin-
istrative capacity which, in the case of a sole proprietorship shall be
the managing proprietor; in a partnership, the managing partner; in a
corporation, the ofcers and directors; in any other association, those
in a managerial capacity; and
(F) a list of categories of gross annual sales or square
footage as applicable, which must be marked and adhered to by the
licensee in the determination and paying of the license fee.
(2) Food wholesalers who meet the requirements to register
under subsection (b)(7) of this section, must submit a registration form
authorized by the department which shall be signed and veried, and
contain the following information:
(A) the name of the legal entity to be registered, includ-
ing the name under which the business is conducted;
(B) the name, telephone number, and physical ad-
dresses of the licensed warehouses where the food wholesaler’s food
products are or will be stored;
(C) the physical address where the food wholesaler’s
distribution records are located and available for review upon inspec-
tion;
(D) the mailing address and telephone number where
the food wholesaler may be contacted; and
(E) a description of the type of food products being dis-
tributed by the food wholesaler.
(e) Two or more establishments. If the food manufacturer,
food wholesaler, or warehouse operator operates more than one place of
business, each place of business shall be licensed separately by listing
the name and address of each place of business on the license applica-
tion.
(f) Issuance of license/registration. The department may li-
cense/register a manufacturer, food wholesaler, or warehouse operator
who meets the requirements of this section and §229.183 of this title
(relating to Minimum Standards for Licensure/Registration).
(1) The initial license/registration shall be valid for two
years from the date the license/registration was issued.
(2) The renewal license/registration shall be valid for two
years from the date the license/registration was issued.
(3) A current license/registration shall only be issued when
all past due fees and late fees are paid.
(g) Renewal of license/registration.
(1) For each licensing/registration period, the food man-
ufacturer, food wholesaler, or warehouse operator shall renew its li-
cense/registration as applicable following the requirements of this sec-
tion and §229.183 of this title.
(2) A person who holds a license/registration issued by
the department under the Health and Safety Code shall renew the
license/registration by ling an application for renewal on a form
authorized by the department accompanied by the appropriate licens-
ing/registration fee. A licensee/registrant must le for renewal before
the expiration date of the current license. A person who les a renewal
application after the expiration date must pay an additional $100 as a
delinquency fee.
(3) Failure to submit the renewal during the licensing/reg-
istration period may subject the food manufacturer, food wholesaler,
or warehouse operator to the offense provisions under the Health and
Safety Code, Chapter 431, to the provision of §229.184 of this title
(relating to the Refusal, Revocation, or Suspension of License/Reg-
istration), and to the provisions of §229.222 of this title (relating to
Penalties).
(h) Amendment of license/registration.
(1) Fees. A license or registration that is amended during
the licensing or registration period, including a change of name, owner-
ship (change in legal entity), or a notication of a change in the location
of a licensed or registered place of business required under the Health
and Safety Code, §431.2251, will require a new application and sub-
mission of license or registration fees as outlined in subsection (b) of
this section.
(2) Change in name, ownership, status, or location of busi-
ness.
(A) Not later than the 31st day before the date of the
change in the name, status, or location of a licensed/registered place
of business, the license/registration holder shall provide written notice
to the department of the intended change. The notice shall include, as
applicable:
(i) The new name of the legal entity to be licensed or
registered, including the name under which the business is conducted;
(ii) The physical and mailing address of the new lo-
cation;
(iii) The name and physical address of the licensed
warehouse where the food wholesaler’s food products will be stored;
(iv) The physical address where the food whole-
saler’s distribution records are located and available for review upon
inspection; and
(v) The mailing address and telephone number
where the food wholesaler may be contacted.
(B) Not later than the 10th day after completion of the
change of location, the licensee or registrant shall forward to the de-
partment the name and residence address of the individual in charge of
the new place of business.
(C) Notice is considered adequate if the licensee or reg-
istrant provides the intent and verication notices to the department
by certied mail, return receipt requested, mailed to the department at
1100 West 49th Street, Austin, Texas 78756-3182.
(i) This section does not apply to:
(1) a person, rm, or corporation that harvests, packages,
washes, or ships raw fruits or vegetables;
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(2) a direct seller who is not otherwise engaged in manu-
facturing;
(3) a person engaged solely in the distribution of alcoholic
beverages in sealed containers by holders of licenses or permits issued
under the Alcoholic Beverage Code, Chapters 19, 20, 21, 23, 64, or 65;
(4) a food service establishment or a commissary which
distributes food primarily intended for immediate consumption on the
premises of a retail outlet under common ownership unless the business
regularly engages in the labeling, combining, and purifying of food
which is either sold for resale or packaged for sale in other than indi-
vidual portions; or
(5) a restaurant that provides food for immediate human
consumption to a political subdivision or to a licensed nonprot or-
ganization if the restaurant would not otherwise be considered a food
wholesaler.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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The adopted amendment is authorized by Health and Safety
Code, §§12.0111, 431.204, 431.222, 431.276, 432.009,
437.0125, 441.003, and 466.023, which require the department
to charge fees for issuing or renewing a license or permit; and
Government Code, §531.0055, and Health and Safety Code,
§1001.075, which authorize the Executive Commissioner of the
Health and Human Services Commission to adopt rules and
policies necessary for the operation and provision of health and
human services by the department and for the administration of
Health and Safety Code, Chapter 1001.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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The adopted amendment is authorized by Health and Safety
Code, §§12.0111, 431.204, 431.222, 431.276, 432.009,
437.0125, 441.003, and 466.023, which require the department
to charge fees for issuing or renewing a license or permit; and
Government Code, §531.0055, and Health and Safety Code,
§1001.075, which authorize the Executive Commissioner of the
Health and Human Services Commission to adopt rules and
policies necessary for the operation and provision of health and
human services by the department and for the administration of
Health and Safety Code, Chapter 1001.
§229.439. Licensure Fees.
(a) License fee.
(1) No person may operate or conduct business as a device
distributor without rst obtaining a license from the department. All
applicants for a device distributor license or a renewal license shall
pay a licensing fee. All fees are nonrefundable. Licenses are issued for
two-year terms. A license shall only be issued when all past due fees
and delinquency fees are paid. License fees are based on gross annual
device sales.
(A) For a distributor with gross annual device sales of
$0 - $499,999.99, the fees are:
(i) $480 for a two-year license;
(ii) $480 for a two-year license that is amended due
to a change of ownership; and
(iii) $240 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(B) For a distributor with gross annual device sales of
$500,000 - $9,999,999.99, the fees are:
(i) $1,080 for a two-year license;
(ii) $1,080 for a two-year license that is amended
due to a change of ownership; and
(iii) $540 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(C) For a distributor with gross annual device sales
greater than or equal to $10 million, the fees are:
(i) $1,680 for a two-year license;
(ii) $1,680 for a two-year license that is amended
due to a change of ownership; and
(iii) $840 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(2) A person who is required to be licensed as a device dis-
tributor under this section and who is also required to be licensed as a
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wholesale drug distributor under §229.252(a)(1) of this title (relating to
Licensing Fee and Procedures) or as a wholesale food distributor under
§229.182(a)(3) of this title (relating to Licensing Fee and Procedures)
shall pay a combined licensure fee for each place of business. All fees
are nonrefundable. Licenses are issued for two-year terms. License
fees are based on the combined gross annual sales of these regulated
products (foods, drugs, and/or devices).
(A) For each place of business having combined gross
annual sales of $0 - $199,999.99, the fees are:
(i) $400 for a two-year license;
(ii) $400 for a two-year license that is amended due
to a change of ownership; and
(iii) $200 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(B) For each place of business having combined gross
annual sales of $200,000 - $499,999.99, the fees are:
(i) $600 for a two-year license;
(ii) $600 for a two-year license that is amended due
to a change of ownership; and
(iii) $300 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(C) For each place of business having combined gross
annual sales of $500,000 - $999,999.99, the fees are:
(i) $800 for a two-year license;
(ii) $800 for a two-year license that is amended due
to a change of ownership; and
(iii) $400 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(D) For each place of business having combined gross
annual sales of $1 million - $9,999,999.99, the fees are:
(i) $1,000 for a two-year license;
(ii) $1,000 for a two-year license that is amended
due to a change of ownership; and
(iii) $500 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(E) For each place of business having combined gross
annual sales greater than or equal to $10 million, the fees are:
(i) $1,500 for a two-year license;
(ii) $1,500 for a two-year license that is amended
due to a change of ownership; and
(iii) $750 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(3) No person may operate or conduct business as a device
manufacturer in this state without rst obtaining a license from the de-
partment. All applicants for a device manufacturer license or renewal
license shall pay a licensing fee. All fees are nonrefundable. Licenses
are issued for two-year terms. License fees are based on gross annual
device sales.
(A) For a manufacturer with gross annual device sales
of $0 - $499,999.99, the fees are:
(i) $480 for a two-year license;
(ii) $480 for a two-year license that is amended due
to a change of ownership; and
(iii) $240 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.
(B) For a manufacturer with gross annual device sales
of $500,000 - $9,999,999.99, the fees are:
(i) $2,160 for a two-year license;
(ii) $2,160 for a two-year license that is amended
due to a change of ownership; and
(iii) $1,080 for a two-year license that is amended
during the current licensure period due to minor changes.
(C) For a manufacturer with gross annual device sales
greater than or equal to $10 million, the fees are:
(i) $3,600 for a two-year license;
(ii) $3,600 for a two-year license that is amended
due to a change of ownership; and
(iii) $1,800 for a two-year license that is amended
during the current licensure period due to minor changes.
(b) Texas Online. Applicants may submit applications and re-
newal applications for a license under these sections electronically by
the Internet through Texas Online at www.texasonline.state.tx.us. The
department is authorized to collect fees, in amounts determined by the
Texas Online Authority, to recover costs associated with application
and renewal application processing through Texas Online.
(c) Exemption from licensing fees. A person is exempt from
the licensing fees required by this section if the person is:
(1) licensed under §289.252 of this title (relating to Licens-
ing of Radioactive Material) or registered under §289.226 of this title
(relating to Registration of Radiation Machine Use and Services) and
engages only in the following types of device distribution or manufac-
turing:
(A) the manufacture or distribution of radiation ma-
chines which are devices; or
(B) the manufacture or distribution of devices which
contain radioactive materials; or
(2) a charitable organization, as described in the Internal
Revenue Code of 1986, §501(c)(3), or a nonprot afliate of the or-
ganization, to the extent otherwise permitted by law.
(d) Sale of food, drugs, or devices. This section includes the
manufacture, production, processing, packaging, exposure, offer, pos-
session, and holding of any of the regulated articles for sale; the sale,
dispensing, and giving of any regulated article; and supplying or ap-
plying of any regulated articles in the operation of any food, drug, or
device place of business.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on January 11,
2006.
TRD-200600182
31 TexReg 508 January 27, 2006 Texas Register
Cathy Campbell
General Counsel
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CHAPTER 289. RADIATION CONTROL
SUBCHAPTER D. GENERAL
25 TAC §289.204
The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department
of State Health Services (department), adopts an amendment to
§289.204, concerning radiation control fees with changes to the
proposed text as published in the October 21, 2005, issue of the
Texas Register (30 TexReg 6921).
BACKGROUND AND PURPOSE
The Texas Legislature passed the General Appropriations Act,
Senate Bill 1, 79th Legislature, Regular Session (2005). Article
II, Rider 85, makes a portion of the appropriation contingent upon
collection of fees above the Comptroller of Public Accounts’ Bi-
ennial Revenue estimate. To meet these requirements, cost re-
covery fees are included in this amendment.
The radiation control program was evaluated to determine the
level of increase in fees based on the following criteria: the date
of the last fee increase for the specic program area; the per-
centage of revenue above costs for the specic program; and
the cost of permits compared to other similar permits. Additional
costs of administration and enforcement of the program, due to
a recent legislative increase in pay, longevity pay, and travel re-
imbursement, were also evaluated to determine the direct and
indirect costs of each program.
SECTION-BY-SECTION SUMMARY
The amendment adds references to §289.232 of this title (re-
lating to Radiation Control Regulations for Dental Radiation
Machines) and §289.233 of this title (relating to Radiation
Control Regulations for Radiation Machines Used in Veteri-
nary Medicine) in §289.204(b)(1)(C) for clarication; and adds
the words "and Intense-Pulsed Light Devices" after the word
"Lasers" at the end of the subparagraph to state the correct title
of the rule being cited.
In addition, the amendment changes the agency name from
"Texas Department of Health, Bureau of Radiation Control" to
"Radiation Control, Department of State Health Services" to
state the new department name in §289.204(d)(8).
Amendments to §289.204 contain increases in fees for certi-
cates of registration, radioactive material licenses; emergency
planning and implementation; and other regulatory services.
Specically, the categories of fees contained in §289.204(e) for
radioactive materials licenses increase by 28%, ranging from
a two-year fee of $704 for a gauge general license acknowl-
edgement to a two-year fee of $273,800 for a Class III waste
processing license. Fees contained in §289.204(f) for evalua-
tion of a sealed source or device increase by 28%, ranging from
$2,309 for an amendment requiring reevaluation of a sealed
source to $9,258 for an initial evaluation of a device. Fees
contained in §289.204(m) for uranium recovery and byproduct
material disposal facility licenses are also increased by 28%
and range from a two-year fee of $52,012 for an in situ license in
post-closure to a two-year fee of $463,096 for a new application
for a conventional uranium recovery license. In addition, the
one-time fee adjustments contained in §289.204(o) for uranium
recovery and byproduct material disposal facility licenses are
increased by 28% and range from $11,235 for the addition
of a welleld on contiguous property to $71,651 for addition
of an in situ satellite site. The fees contained in §289.204(j)
for certicates of registration are increased by 15% for these
categories of machine type or use: computerized tomography,
uoroscopy, accelerators, radiographic machines only, industrial
radiography, other industrial machines, morgues and educa-
tional facilities with machines for non-human use, and other
radiation machine services. The fees for these categories range
from a two-year fee of $253 for radiation machine services to
a two-year fee of $1,656 for computerized tomography. The
fees contained in §289.204(j) for certicates of registration are
increased by 10% for these categories of machine type or use:
dental radiographic only, podiatric radiographic only, veterinary,
and minimal threat machines. The fees for these categories
range from a two-year fee of $264 for podiatric radiographic
machines to $374 for minimal threat machines.
Section §289.204(j) adds language to clarify that the fees speci-
ed in this section are the applicable fees for persons using only
dental radiographic machines and for persons using veterinary
radiographic machines, including computerized tomography, u-
oroscopy, and accelerators.
COMMENTS
The department, on behalf of the commission, has reviewed
and prepared responses to the comments received regarding
the proposed rules during the comment period, which the com-
mission has reviewed and accepts. The commenters were in-
dividuals, associations, and/or groups, including the following:
The Cosmetic Dental Center; Associated Wireline Services; Car-
diovascular Center, P.A.; and Radiation Technology. The com-
menters were against the fee increases; however, one com-
menter suggested a recommendation for change as discussed
in the summary of comments.
Comment: Concerning the Radiation Control fee increases in
general, 20 commenters expressed strong opposition to the fee
increases.
Response: The commission disagrees with the comments, be-
cause the department has been directed by the legislature to re-
cover 100% of its regulatory costs, including indirect costs. The
increased fees recover regulatory costs associated with appro-
priations and increases in employee pay and travel reimburse-
ment. No change was made to the rule as a result of the com-
ments.
Comment: Concerning the radioactive material license fee
increases, three commenters suggested that the commission
should allow consideration for small businesses within the as-
sessment of increasing fees. One commenter stated that small
businesses should be given the opportunity to submit forms for
certication of small entity status for the purpose of annual fees
as used by the United States Nuclear Regulatory Commission
and Oklahoma Department of Environmental Quality. In addi-
tion, the commenter states that if Texas would adopt such rules
it would be more equitable for the licensees.
Response: The commission disagrees with the comments. The
Radiation Control Act, Health and Safety Code, Chapter 401,
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provides the commission with the authority to adopt rules re-
lated to radiation control functions and requires that fees not
exceed actual regulatory costs. Providing allowances for small
businesses shifts costs to other licensees that incur the same
regulatory costs, but that do not qualify as a small business, cre-
ating an inequity among licensees of the same type of radioac-
tive material use. No change was made to the rule as a result of
the comments.
Comment: Concerning the radiation control fees, four com-
menters expressed strong opposition to the fee increase
because of continued delay or reduction in reimbursement for
services to patients from Medicare and insurance companies.
Response: The commission disagrees with the comments, be-
cause the department has been directed to recover 100% of its
regulatory costs and has no control over the delay or reduction
in reimbursement of services to patients from Medicare and in-
surance companies. No change was made to the rule as a result
of the comments.
The department staff on behalf of the commission provided a
comment and the commission has reviewed and agrees to the
following change that will correctly reect reference to the rule
effective date.
Change: Concerning §289.204(j), the department’s staff deleted
the January 1, 2006, effective date from the rule text and re-
placed it with "the effective date of this section" to accurately
reect the actual effective date of this amended section, rather
than an anticipated effective date.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the adopted rule has been
reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.
STATUTORY AUTHORITY
The adopted amendment to §289.204 is authorized by Health
and Safety Code, §12.0111, which requires the department to
charge fees for issuing or renewing a license; Health and Safety
Code, §401.301, which allows the department to collect fees for
radiation control licenses and registrations that it issues; Health
and Safety Code, §401.302, which allows the department to col-
lect fees from each nuclear reactor or other xed nuclear facil-
ity in the state that uses special nuclear material; Health and
Safety Code, §401.051, which provides the Executive Commis-
sioner of the Health and Human Services Commission with au-
thority to adopt rules and guidelines relating to the control of radi-
ation; and Government Code, §531.0055, and Health and Safety
Code, §1001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies necessary for the operation and provision of health
and human services by the department and for the administra-
tion of Health and Safety Code, Chapter 1001.
§289.204. Fees for Certicates of Registration, Radioactive Material
Licenses, Emergency Planning and Implementation, and Other Regu-
latory Services.
(a) Purpose. The requirements in this section establish fees for
licensing, registration, emergency planning and implementation, and
other regulatory services, and provide for their payment.
(b) Scope. Except as otherwise specically provided, the re-
quirements in this section apply to any person who is the following:
(1) an applicant for, or holder of:
(A) a radioactive material license issued in accordance
with §289.252 of this title (relating to Licensing of Radioactive Mate-
rial), §289.254 of this title (relating to Licensing of Radioactive Waste
Processing and Storage Facilities), §289.259 of this title (relating to
Licensing of Naturally Occurring Radioactive Material (NORM)), or
§289.260 of this title (relating to Licensing of Uranium Recovery and
Byproduct Material Disposal Facilities); or
(B) a general license acknowledgment issued in accor-
dance with §289.251 of this title (relating to Exemptions, General Li-
censes, and General License Acknowledgments); or
(C) a certicate of registration for radiation machines
and/or services, or sources of laser radiation, issued in accordance with
§289.226 of this title (relating to Registration of Radiation Machine
Use and Services), §289.230 of this title (relating to Certication of
Mammography Systems and Accreditation of Mammography Facili-
ties), a certicate of registration for dental radiation machines in accor-
dance with §289.232 of this title (relating to Radiation Control Reg-
ulations for Dental Radiation Machines), a certicate of registration
for radiation machines used in veterinary medicine in accordance with
§289.233 of this title (relating to Radiation Control Regulations for Ra-
diation Machines Used in Veterinary Medicine), or §289.301 of this
title (relating to Registration and Radiation Safety Requirements for
Lasers and Intense-Pulsed Light Devices); or
(2) the holder of a xed nuclear facility construction per-
mit or operating license issued by the United States Nuclear Regulatory
Commission (NRC) in accordance with Title 10, Code of Federal Reg-
ulations, Part 50; or
(3) the operator of any other xed nuclear facility.
(c) Denitions. The following words and terms when used in
this section shall have the following meaning, unless the context clearly
indicates otherwise.
(1) Contiguous properties--Those locations adjacent to an
existing licensed or permitted area.
(2) Decontamination services--Providing deliberate opera-
tions to reduce or remove residual radioactivity from equipment, fa-
cilities, and land owned, possessed, or controlled by other persons to
a level that permits release of equipment, facilities, and land for unre-
stricted use and/or termination of a license.
(3) Emergency planning and implementation--The devel-
opment and application of those capabilities necessary for the protec-
tion of the public and the environment from the effects of an accidental
or uncontrolled release of radioactive materials, including the equip-
ping, training and periodic retraining of response personnel.
(4) Fixed nuclear facility--The following are considered
xed nuclear facilities:
(A) any nuclear reactor(s) at a single site;
(B) any facility designed or used for the assembly or
disassembly of nuclear weapons; or
(C) any other facility using special nuclear material for
which the agency conducts off-site environmental surveillance and/or
emergency planning and implementation to protect the public health
and safety or the environment.
(5) Limited manufacturer--A manufacturer/distributor of
radioactive material that is not required to submit a decommissioning
funding plan or an emergency plan in accordance with §289.252 of
this title.
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(6) Post-closure--The time period after which closure ac-
tivities have been completed by the conventional mill licensee and prior
to transfer of land ownership of tailings disposal sites to the State of
Texas or the United States of America and termination of the license or
after which conrmatory surveys have been conducted by the agency
of an in-situ facility and before termination of the license or site.
(7) Processor of Radioactive Material--A manufac-
turer/distributor who converts normal form radioactive material
into special form or a manufacturer/distributor of radioactive sealed
sources.
(d) Payment of fees.
(1) Each application for a specic license, general license
acknowledgement, or certicate of registration for which a fee is pre-
scribed in subsections (e), (g), (j), or (m) of this section shall be accom-
panied by a nonrefundable fee equal to the appropriate fee. Each re-
quest for evaluation of a sealed source and/or device shall be accompa-
nied by a nonrefundable fee prescribed in subsection (f) of this section.
Each application for accreditation of a mammography facility shall be
accompanied by a nonrefundable fee prescribed in subsection (h) of
this section. Each application for an industrial radiographer certica-
tion and an industrial radiographer examination shall be accompanied
by a nonrefundable fee prescribed in subsection (i) of this section.
(A) An application for a license covering more than one
category of specic license shall be accompanied by the prescribed fee
for the highest category and 25% of the applicable prescribed fee for
each additional requested category.
(B) An application for a certicate of registration cov-
ering more than one category shall be accompanied by the prescribed
fee for the highest category.
(C) No application will be accepted for ling or pro-
cessed prior to payment of the full amount specied.
(2) A nonrefundable fee, in accordance with subsection (e)
and (m) of this section shall be paid for each radioactive material li-
cense and/or for each general license acknowledgement. The fee shall
be for the two-year term of the license or general license acknowledge-
ment. The fee shall be paid in full on or before the last day of the
expiration month and year of the license or general license acknowl-
edgement. In the case of a single license that authorizes more than
one category of use, the fee shall be the prescribed fee for the highest
license category plus 25% of the applicable prescribed fee for each ad-
ditional license category authorized.
(3) A nonrefundable fee, in accordance with subsection (j)
of this section, shall be paid for each certicate of registration for radi-
ation machines and/or services, or sources of laser radiation. The fee
shall be for the two-year term of the certicate of registration. The fee
shall be paid in full on or before the last day of the expiration month
and year of the certicate of registration.
(4) In the case of a single certicate of registration that au-
thorizes more than one category of machine/type of use, the category
listed in subsection (j) of this section and assigned the higher fee will
be used.
(5) An additional nonrefundable fee equal to ve percent
of the total fee for each specic license shall be paid with the specied
fee by each holder of a specic license, excluding diagnostic nuclear
medicine licensees.
(A) The fees collected by the agency in accordance with
this paragraph shall be deposited to the credit of the Radiation and Per-
petual Care Account, until the fees collectively total $500,000.
(B) If the balance of fees collected in accordance
with this paragraph is subsequently reduced to $350,000 or less, the
agency shall reinstitute assessment of the fee until the balance reaches
$500,000.
(6) Each application for reciprocal recognition of an out-
of-state license in accordance with §289.252(s) of this title, an out-
of-state registration in accordance with §289.226 of this title, or an
out-of-state laser registration in accordance with §289.301 of this title,
shall be accompanied by the applicable fee, provided that no such fee
has been submitted within 24 months of the date of commencement of
the proposed activity.
(7) Each holder of a xed nuclear facility construction per-
mit or operating license or an operator of any other xed nuclear fa-
cility shall submit an annual fee for services received. This fee shall
recover for the State of Texas the actual expenses arising from envi-
ronmental surveillance and emergency planning and implementation
activities. Payment shall be made within 90 days following the date of
invoice.
(8) Fee payments shall be in cash or by check or money or-
der made payable to the Department of State Health Services. The pay-
ments may be made by personal delivery to the central ofce, Radiation
Control, Department of State Health Services, 1100 West 49th Street,
Austin, Texas, or mailed to Radiation Control, Department of State
Health Services, 1100 West 49th Street, Austin, Texas, 78756-3189.
(9) Any applicant requesting authorization for any of the
categories in subsection (e) of this section for veterinary use will be
assessed the fee for the corresponding category.
(e) Schedule of fees for radioactive material licenses. The fol-
lowing schedule contains the fees for radioactive material licenses:
Figure: 25 TAC §289.204(e)
(f) Fee for evaluation of a sealed source and/or device.
(1) Each time a manufacturer submits a request for evalua-
tion of a unique sealed source, one of the following fees shall be paid:
(A) for an initial evaluation, a fee of $4,626; or
(B) for an amendment requiring re-evaluation, a fee of
$2,309.
(2) Each time a manufacturer submits a request for evalu-
ation of a unique device, one of the following fees shall be paid:
(A) for an initial evaluation, a fee of $9,258; or
(B) for an amendment requiring re-evaluation, a fee of
$4,632.
(3) No request for evaluation will be processed prior to
payment of the full amount specied.
(g) Fees for certication of mammography systems.
(1) An application for certication of mammography sys-
tems shall be accompanied by a fee of $422 for each unit.
(2) The annual fee for mammography systems is $422 for
each unit.
(h) Fees for accreditation of mammography facilities.
(1) Each application for accreditation or re-accreditation of
a mammography facility shall be accompanied by a nonrefundable fee.
No application will be accepted for ling or processed prior to payment
of the full amount specied in paragraph (2) of this subsection.
(2) Fees for accreditation of mammography facilities are as
follows.
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(A) The accreditation fee for the rst mammography
machine is $880.
(B) The accreditation fee for each additional mammog-
raphy machine is $490.
(C) The fee for re-evaluation of clinical images due to
failure during the accreditation process is $270 per mammography ma-
chine.
(D) The fee for re-evaluation of phantom images due to
failure during the accreditation process is $210 per machine.
(E) The fee for an additional mammography review will
be based on the number of clinical image sets reviewed and the type of
review.
(F) The fee for reinstatement of a mammography ma-
chine is $610.
(G) The fee for replacement of thermoluminescent
dosimeters (TLD) is $70.
(H) Each facility for which a targeted clinical image re-
view is required will be charged for actual expenses to the agency aris-
ing from the visit.
(I) Each facility for which an on-site visit due to three
denials of accreditation is required will be charged for actual expenses
to the agency arising from such visit.
(J) Payment of the fees in subparagraphs (H) and (I) of
this paragraph shall be made within 60 days following the date of in-
voice.
(i) Fees for industrial radiographer certication and for radio-
grapher certication examinations.
(1) The nonrefundable application fee for examination
shall be $25 and shall be submitted to the agency with the application
for examination.
(2) The nonrefundable application fee for radiographer cer-
tication shall be $100 and shall be submitted to the agency with the
application for radiographer certication.
(j) Schedule of fees for certicates of registration for radiation
machines, lasers, and services. The following schedule contains the
fees for certicates of registration for radiation machines, lasers, and
services. As of the effective date of this section, the fees for the dental
radiographic only category and the veterinary category, as specied in
the following schedule, are the applicable fees for those categories.
Figure: 25 TAC §289.204(j)
(k) Annual fees for environmental surveillance and emergency
planning and implementation. Fees shall be set annually by the agency
for each facility. Fees for xed nuclear facilities shall be the actual
expenses for environmental surveillance and emergency planning and
implementation activities. Costs of activities beneting more than one
facility shall be prorated.
(l) Failure to pay prescribed fees.
(1) In any case where the agency nds that an applicant for
a license or certicate of registration has failed to pay the fee prescribed
in this section, the agency will not process that application until such
fee is paid.
(2) In any case where the agency nds that a licensee or
registrant has failed to pay a fee prescribed by this section by the due
date, the license or certicate of registration expires and the agency
may implement compliance procedures as provided in §289.205 of this
title (relating to Hearing and Enforcement Procedures).
(3) In any case where the agency nds that a xed nuclear
facility has failed to pay fees for environmental surveillance or emer-
gency planning and implementation within 90 days following date of
invoice, the agency may issue an order to show cause why those ser-
vices should not be terminated.
(m) Schedule of fees for uranium recovery and byproduct ma-
terial disposal facility licenses. The following schedule contains the
fees for uranium recovery and byproduct material disposal facility li-
censes:
Figure: 25 TAC §289.204(m)
(n) Adjustments to fees for uranium recovery and byproduct
material disposal facility licenses.
(1) If additional noncontiguous uranium recovery facility
sites are authorized under the same license, the appropriate fee shall be
increased by 25% for each additional site for an operational year and
50% for closure only.
(2) If an authorization for disposal of byproduct material is
added to a license, the appropriate fee shall be increased by 25%.
(o) One-time fee adjustments for uranium recovery and
byproduct material disposal facility licenses. For the addition of the
following items after an environmental assessment has been completed
on a facility, a one-time fee corresponding to the item shall be paid:
(1) $28,658 for in situ welleld on noncontiguous property;
(2) $71,651 for in situ satellite;
(3) $11,235 for welleld on contiguous property;
(4) $50,756 for non-vacuum dryer; or
(5) $71,651 for disposal (including processing, if applica-
ble) of byproduct material.
(p) Fees for Texas Online participation. For all applications
and renewal applications, the department is authorized to collect sub-
scription and convenience fees, in amounts determined by the Texas
Online Authority, to recover costs associated with application and re-
newal application processing through Texas Online.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER D. HEALTH GROUP
COOPERATIVES
28 TAC §§26.401 - 26.405, 26.407 - 26.411
The Commissioner of Insurance adopts amendments to Sub-
chapter D, §§26.401 - 26.405 and 26.407 - 26.411, concerning
the establishment of, and provision of health benet plan cover-
age to, health group cooperatives pursuant to Insurance Code,
Title 8, Chapter 1501. Section 26.409 is adopted with a change
to the proposed text published in the November 18, 2005, is-
sue of the Texas Register (30 TexReg 7686). Sections 26.401 -
26.405, 26.407, 26.408, 26.410 and 26.411 are adopted without
changes.
The adopted amendments are necessary to implement SB 805,
79th Legislature, Regular Session, which revised the standards
by which insurance companies and health maintenance organi-
zations (HMOs) provide group health benet plan coverage to
health group cooperatives comprised of small or large employ-
ers. SB 805 enacted §1501.0575, making participation by health
benet plan issuers in health group cooperatives generally vol-
untary. The bill also amended §1501.0581 to provide that a
health group cooperative may be composed of small employers
or large employers, but not both; and that a health group cooper-
ative consisting only of small employers is not required to allow
a small employer to join the cooperative under certain statuto-
rily specied conditions and so long as the Commissioner has
been timely notied of the cooperative’s election. The bill also
amended Insurance Code §1501.063 to provide that a health
group cooperative is considered a single employer under the In-
surance Code, and that a cooperative composed only of small
employers that has made the election specied in Insurance
Code §1501.0581(o) to restrict membership to no more than 50
employees is to be treated as a small employer for purposes of
Chapter 1501, including for purposes of any provision relating to
premium rates and the issuance and renewal of coverage. The
adopted amendments also are necessary to address changes
to requirements governing the formation and operation of health
group cooperatives and the obligations of insurance companies
and HMOs (hereinafter referred to collectively as "health carri-
ers") that issue health benet plan coverage for these entities.
The department made one change to the published proposed
amendment to §26.409(a) by removing the deletion indicated
for §26.409(a)(20), and by changing the Insurance Code ref-
erence in paragraph (20) from Article 21.53F to Chapter 1367,
Subchapter E. Under §26.409(a)(20), a health benet plan is-
sued by a health carrier through a cooperative is not subject
to the state mandate relating to the offer of coverage for thera-
pies for children with developmental delays as required by Insur-
ance Code 21.53F. The proposed amendment to §26.409(a)(20)
as published was intended to make only necessary conforming
changes to Insurance Code references based on the enactment
of the nonsubstantive code revision by the 78th Legislature, Reg-
ular Session. The proposed deletion of subsection (a)(20) was
inadvertent, and no substantive change was intended by any of
the amendments to §26.409. The repeal of Article 21.53F by HB
2922, 78th Legislature, Regular Session, did not include §9 of
that article. Section 9 was enacted in HB 2292, 78th Legislature,
Regular Session, subsequent to the repeal of Article 21.53F, and
for that reason was not part of the nonsubstantive code revision
of the Insurance Code by the 78th Legislature, Regular Session.
However, as part of the conforming codication of the Insurance
Code enacted by the 79th Legislature, Regular Session, in HB
2018, §9 of Article 21.53F was repealed and enacted as Insur-
ance Code, Chapter 1367, Subchapter E.
The adopted amendments to §26.401 add subsection (e), which
requires that organizational documents otherwise required to be
led under the section include notication about whether the
health group cooperative elects to restrict membership to 50 el-
igible employees. The adopted amendments also make con-
forming changes to Insurance Code references based on the
enactment of the nonsubstantive code revision by the 78th Leg-
islature, Regular Session.
The adopted amendments to §26.402 change provisions ad-
dressing authorized membership of a health group cooperative
and add a new subsection (d) to conform the section to Insur-
ance Code §1501.0581(a) - (c) and (o) - (p), as amended by SB
805. The adopted amendment to §26.403 provides that a health
group cooperative may offer other ancillary products and ser-
vices, in accord with provisions of Insurance Code §1501.058,
relating to powers and duties of cooperatives.
The adopted amendments to §26.404 provide that a health group
cooperative is considered a large employer for all purposes of
Insurance Code, Chapter 1501 and associated rules, unless it
has elected to limit participation in the cooperative to 50 eligible
employees, in which case it is considered a small employer for
all purposes of Insurance Code, Chapter 1501 and associated
rules, including guaranteed issuance of coverage.
The adopted amendments to §26.405 make necessary conform-
ing changes to Insurance Code references based on nonsub-
stantive additions to and corrections in enacted codes pursuant
to HB 2018, 79th Legislature, Regular Session. The adopted
amendment to §26.407(a) requires a health carrier to make an
informational ling with the Commissioner concerning intended
offers of coverage to a cooperative not later than 30 days be-
fore the initial open enrollment period for the cooperative. The
adopted amendment to §26.407(b) revises the specic updated
information concerning the health carrier’s offer of coverage to
the cooperative that the health carrier must provide as part of its
§26.407(a) ling with the department.
The adopted amendments to §26.408 provide that, subject to
the limitations of §26.411, which regulates health carrier service
areas, a health carrier may elect not to offer or issue coverage
to health group cooperatives or may elect to offer or issue cov-
erage to one or more health group cooperatives of its choosing.
The adopted amendments also clarify that a health carrier must
comply with the specied guaranteed issuance requirements in
offering and issuing coverage to health group cooperatives that
have made the election to limit participation to 50 eligible em-
ployees.
The adopted amendments to §26.409 make necessary conform-
ing changes to Insurance Code references, including elimination
of references to repealed provisions, based on the enactment of
the nonsubstantive code revision by the 78th Legislature, Reg-
ular Session.
The adopted amendments to §26.410 make necessary changes
to reect the adopted revision to the section title for §26.407 and
also make conforming changes to Insurance Code references
based on the enactment of the nonsubstantive code revision by
the 78th Legislature, Regular Session.
The adopted amendments to §26.411 make necessary conform-
ing changes to Insurance Code references based on the enact-
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ment of the nonsubstantive code revision by the 78th Legislature,
Regular Session.
The enactment of SB 805 eliminates the need for §26.412, which
addressed the refusal to renew employer health benet plans de-
livered or issued to a health group cooperative. SB 805 directs
a health carrier to treat a health group cooperative either as a
large employer or as a small employer under the refusal-to-re-
new provisions of Insurance Code §1501.063. For this reason,
the department has adopted the repeal of §26.412, which is also
published in this issue of the Texas Register.
Comment: Two commenters objected to the proposed amend-
ments in §26.404(b) and §26.408(b) that specify certain
instances in which a small employer group plan issuer par-
ticipating in the health group cooperative market would be
required to issue coverage to certain cooperatives qualifying as
small employers, even if the issuer did not want to select such
cooperative for coverage. According to the commenters, the
proposed amendments are contrary to the clearly stated intent
in Insurance Code §1501.0575 as added by SB 805 that issuer
participation in a cooperative or cooperatives is voluntary. The
commenters emphasized that the language of the statute as
amended clearly provides that a small employer group plan
issuer may elect to participate in one or more cooperatives and
may select the cooperatives in which it will participate. The
commenters suggested revisions to §26.404(b) and §26.408(b)
regarding voluntary participation in cooperatives by issuers.
Agency Response: The department agrees that the general pro-
vision set out in Insurance Code §1501.0575 as added by SB
805 indicates that issuer participation in a cooperative or coop-
eratives is voluntary, and that the issuer may elect to partici-
pate in one or more cooperatives and may select the cooper-
atives in which it will participate. However, the specic amend-
ments to Insurance Code §1501.063 that were also enacted in
SB 805 clearly provide (i) that a health group cooperative is con-
sidered a single employer under the Insurance Code, and (ii) that
a cooperative composed only of small employers and that has
made the election specied in Insurance Code §1501.0581(o)
to restrict membership to no more than 50 employees is to be
treated as a small employer for purposes of Chapter 1501, in-
cluding for purposes of any provision relating to premium rates
and the issuance and renewal of coverage. For these reasons,
the department makes no changes to subsections §26.404(b)
and §26.408(b) as proposed.
Neither for nor against, with recommended changes: Blue Cross
Blue Shield of Texas; Texas Association of Life and Health Insur-
ers.
The amendments are adopted under the Insurance Code
§§1501.010, 1501.058, 1501.0581, and 36.001, and SECTION
7 of SB 805 as enacted by the 79th Legislature, Regular Session.
Section 1501.010 authorizes the Commissioner of Insurance to
adopt rules as necessary to implement Chapter 1501. Section
1501.058 requires compliance with federal laws applicable to
cooperatives and health benet plans issued through coopera-
tives, to the extent required by state law or rules adopted by the
Commissioner. Section 1501.0581 requires a health carrier to
make an informational ling with the Commissioner concerning
intended offers of coverage to a cooperative and requires that
the Commissioner by rule prescribe the form and the time of
the ling. SECTION 7 of SB 805 directs the Commissioner, not
later than January 1, 2006, to adopt rules under §1501.010 as
necessary to implement the change in law made by SB 805.
Section 36.001 provides that the Commissioner of Insurance
may adopt any rules necessary and appropriate to implement
the powers and duties of the Texas Department of Insurance
under the Insurance Code and other laws of this state.
§26.409. Health Benet Plans Offered Through Health Group Coop-
eratives.
(a) A health benet plan issued by a health carrier through a
health group cooperative is not subject to the following state mandates:
(1) the offer of in vitro fertilization coverage as required by
Insurance Code §§1366.001 and 1366.003;
(2) coverage of HIV, AIDS, or HIV-related illnesses as re-
quired by Insurance Code §§1364.001 and 1364.003;
(3) coverage of chemical dependency and stays in a chemi-
cal dependency treatment facility as required by Insurance Code Chap-
ter 1368;
(4) coverage or offer of coverage of serious mental illness
as required by Insurance Code §§1355.001 - 1355.007;
(5) the offer of mental or emotional illness coverage as re-
quired by Insurance Code §1355.106;
(6) coverage of inpatient mental health and stays in a
psychiatric day treatment facility as required by Insurance Code
§1355.104;
(7) the offer of speech and hearing coverage as required by
Insurance Code Chapter 1365;
(8) coverage of mammography screening for the presence
of occult breast cancer as required by Insurance Code §1356.005;
(9) standards for proof of Alzheimer’s disease as required
by Insurance Code §1354.002;
(10) coverage of stays in a crisis stabilization unit and/or
residential treatment center for children and adolescents as required by
Insurance Code §§1355.055 and 1355.056;
(11) continuation of coverage of certain drugs under a drug
formulary as required by Insurance Code §1369.055;
(12) coverage of off-label drugs as required by Insurance
Code §§1369.001 - 1369.005;
(13) coverage for formulas necessary for the treatment of
phenylketonuria as required by Insurance Code Chapter 1359;
(14) coverage of contraceptive drugs and devices as re-
quired by Insurance Code §§1369.101 - 1369.109 and §21.404(3) of
this title (relating to Underwriting);
(15) coverage of diagnosis and treatment affecting tem-
poromandibular joint and treatment for a person unable to undergo
dental treatment in an ofce setting or under local anesthesia as
required by Insurance Code Chapter 1360;
(16) coverage of bone mass measurement for osteoporosis
as required by Insurance Code §1361.003;
(17) coverage of diabetes care as required by Insurance
Code Chapter 1358;
(18) coverage of childhood immunizations as required by
Insurance Code §§1367.051 - 1367.055 and 1367.053;
(19) coverage for screening tests for hearing loss in chil-
dren and related diagnostic follow-up care as required by Insurance
Code §§1367.101 - 1367.105;
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(20) offer of coverage for therapies for children with de-
velopmental delays as required by Insurance Code Chapter 1367, Sub-
chapter E;
(21) coverage of certain tests for detection of prostate can-
cer as required by Insurance Code Chapter 1362;
(22) coverage of acquired brain injury treatment/services
as required by Insurance Code Chapter 1352;
(23) coverage of certain tests for detection of colorectal
cancer as required by Insurance Code Chapter 1363;
(24) coverage for reconstructive surgery for craniofacial
abnormalities in a child as required by Insurance Code §§1367.151 -
1367.154;
(25) coverage of rehabilitation therapies as required by In-
surance Code §1271.156;
(26) limitations on the treatment of complications in preg-
nancy established by §21.405 of this title (relating to Policy Terms and
Conditions);
(27) coverage for services related to immunizations and
vaccinations under managed care plans as required by Insurance Code
Chapter 1353;
(28) limitations or restrictions on copayments and de-
ductibles imposed by §11.506(2)(A) and (B) of this title (relating to
Mandatory Contractual Provisions: Group, Individual and Conversion
Agreement and Group Certicate);
(29) coverage of a minimum stay for maternity as required
by Insurance Code §§1366.051 - 1366.059;
(30) coverage of reconstructive surgery incident to mastec-
tomy as required by Insurance Code §§1357.001 - 1357.007; and
(31) coverage of a minimum stay for mastectomy treat-
ment/services as required by Insurance Code §§1357.051 - 1357.057.
(b) A health benet plan issued by an HMO through a health
group cooperative must provide for the basic health care services as
provided in §11.508 or §11.509 of this title (relating to Mandatory Ben-
et Standards: Group, Individual and Conversion Agreements and Ad-
ditional Mandatory Benet Standards, Group Agreement Only):
(c) A health benet plan offered by an insurer through a health
group cooperative is not subject to §3.3704(a)(6) of this title (relating
to Freedom of Choice: Availability of Preferred Providers).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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28 TAC §26.412
The Commissioner of Insurance adopts the repeal of §26.412,
concerning the refusal of a health carrier to renew employer
health benet plans delivered or issued to a health group co-
operative. The repeal of this section is adopted without changes
to the proposal published in the November 18, 2005, issue of the
Texas Register (30 TexReg 7690).
Section 26.412 regulated a health carrier’s election to refuse to
renew employer health benet plans delivered or issued to a
health group cooperative. Repeal of §26.412 is necessary be-
cause the enactment of SB 805, 79th Legislature, Regular Ses-
sion, obviates the need for the section. Under SB 805, health
carriers issuing employer health benet plans to health group
cooperatives are to treat such cooperatives as either large em-
ployers or small employers pursuant to the refusal-to-renew pro-
visions of Insurance Code §1501.063.
The adoption of the repeal will result in consistency between the
Chapter 26 administrative rules regulating health care coopera-
tives with regard to refusal-to-renew provisions and the amend-
ments to Insurance Code Chapter 1501 enacted in SB 805.
The department did not receive any comments on the proposed
repeal.
The repeal is adopted pursuant to the Insurance Code
§§1501.010, 1501.058, 1501.0581, and 36.001, and SEC-
TION 7 of SB 805 as enacted by the 79th Legislature, Regular
Session. Section 1501.010 authorizes the Commissioner of
Insurance to adopt rules as necessary to implement Chapter
1501. Section 1501.058 requires compliance with federal
laws applicable to cooperatives and health benet plans issued
through cooperatives, to the extent required by state law or rules
adopted by the Commissioner. Section 1501.0581 requires a
carrier to make an informational ling with the Commissioner
concerning intended offers of coverage to a cooperative and
requires that the Commissioner by rule prescribe the form and
the time of the ling. SECTION 7 of SB 805 directs the Com-
missioner, not later than January 1, 2006, to adopt rules under
§1501.010 as necessary to implement the change in law made
by SB 805. Section 36.001 provides that the Commissioner
of Insurance may adopt any rules necessary and appropriate
to implement the powers and duties of the Texas Department
of Insurance under the Insurance Code and other laws of this
state.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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TITLE 30. ENVIRONMENTAL QUALITY
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PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 116. CONTROL OF AIR
POLLUTION BY PERMITS FOR NEW
CONSTRUCTION OR MODIFICATION
The Texas Commission on Environmental Quality (TCEQ
or commission) adopts amendments to §§116.12, 116.150,
116.151, 116.160, and 116.610; the repeal of §§116.180 -
116.183, 116.410, and 116.617; and new §§116.121, 116.180,
116.182, 116.184, 116.186, 116.188, 116.190, 116.192, 116.194,
116.196, 116.198, 116.400, 116.402, 116.404, 116.406, 116.617,
and 116.1200. Sections 116.12, 116.121, 116.150, 116.151,
116.160, 116.180, 116.182, 116.186, 116.188, 116.190, 116.192,
116.194, 116.196, 116.198, 116.400, 116.610, and 116.617 are
adopted with changes to the proposed text as published in the
September 30, 2005, issue of the Texas Register (30 TexReg
6183). Sections 116.184, 116.402, 116.404, 116.406, and
116.1200 and the repealed §§116.180 - 116.183, 116.410, and
116.617 are adopted without changes to the proposed text as
published and the text will not be republished. The amended,
repealed, and new sections will be submitted to the United
States Environmental Protection Agency (EPA) as revisions to
the state implementation plan (SIP).
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
EPA adopted revisions to 40 Code of Federal Regulations (CFR)
§§52.21, 51.165, and 51.166 in the December 31, 2002, publi-
cation of the Federal Register (67 FR 251), which amended the
application of federal new source review (NSR) in air quality per-
mitting. Federal NSR is triggered by a new major source or ma-
jor modication. If the area in which the source will be located is
also classied as nonattainment for a pollutant that will be emit-
ted by the source, the source must offset the emission increase
with emission decreases at other facilities or through the pur-
chase and retirement of emission reduction credits. The source
would also have to apply control technology that meets the low-
est achievable emission rate to the new and modied units.
Federal NSR reform is intended to limit the instances where fed-
eral NSR will be required of facilities that undergo modications.
It will streamline plant modications by allowing small changes
to be completed without the delay associated with federal NSR.
Currently, most modications are evaluated to determine the ap-
plicability of federal NSR through a netting exercise. Netting is an
accounting exercise where, prior to the modication of a facility,
the sum of emission increases and decreases over a specied
period of time at the plant site is determined. If the total exceeds
the major modication threshold, the modication is subject to
federal NSR. NSR reform provides an additional path that may
be taken to avoid federal NSR applicability (plant-wide applica-
bility limit (PAL)) as well as methods to minimize the emission
increase determined in the netting exercise (baseline and ac-
tual-to-projected actual emission rates).
The commission’s proposal on NSR reform was intended to inte-
grate the federal revisions within an existing state program that
addressed similar situations concerning plant-wide emission lim-
its and baseline emission determinations. The commission also
solicited comments from affected industries on the relative ben-
ets of an integrated program versus an incorporation of the fed-
eral program without substantive changes. It is clear from stake-
holder meetings and public comment that a program matching
the federal rules is the preferred method of accomplishing fed-
eral NSR reform. The commission agrees that it has tradition-
ally approached state NSR permitting separately from federal
NSR requirements. Additionally, the commission can continue
this approach under federal NSR reform without endangering the
attainment of maintenance of national ambient air quality stan-
dards (NAAQS) or affecting public health. The commission is
adopting rules implementing the federal program on PALs, ac-
tual-to-projected actual emissions test, and baseline determina-
tion without substantive changes to the federal model for these
programs.
The commission currently allows the inclusion of certain main-
tenance, startup, and shutdown (MSS) emissions in NSR
permits. The commission expects to consider rules to prescribe
authorization mechanisms and procedures for emissions not
historically authorized, including those for MSS activities. The
commission will also consider the authorization of emissions
that any well maintained, operated, and managed facility cannot
eliminate entirely. These emissions are therefore anticipated
and quantiable, yet unscheduled (QUAN). Examples are
emissions that may be released intermittently from a pressure
relief valve, line switching, compressor blow-downs, or even
a burst seal well before the end of its life expectancy. QUAN
emissions are arguably different in nature from the most com-
monly reported emissions events, those incidents resulting
from inadequate maintenance, malfunctions, accidents, and
disasters, and therefore should be taken out of the classication
of "emission event" by providing an authorization mechanism.
These actions will enable the commission to authorize MSS and
QUAN emissions for inclusion in baseline emissions applicable
to the NSR reform program.
The commission is also adopting a new version of the state pol-
lution control project standard permit that includes required fed-
eral changes emissions netting. The new standard permit also
includes authorization requirements for MSS and is reorganized.
Plant-wide Applicability Limit
The adopted version of the site-wide PAL closely follows the fed-
eral model and is established for each pollutant using the base-
line emission rate for each facility. A control technology evalua-
tion is required only if a cap increase is sought. The PAL can be
reduced at renewal if emissions are less than 80% of the cap.
The PAL baseline emissions will include authorized MSS and
QUAN.
Baseline
The emission increase associated with a modication is deter-
mined by taking the difference, in tons per year, between the pro-
posed emission rate and the actual annual emissions (or base-
line emissions) during the baseline period. The baseline pe-
riod can be any consecutive 24-month period in the previous
ten years (typically that period where the emissions from the fa-
cility to be modied are the greatest). The baseline period is
a 24-month period in the previous ve years for electric utility
steam generating units.
Actual-to-Projected Actual Emissions Test
Federal NSR reform allows use of a projected actual emission
rate to be used to determine a project emission increase with
compliance tracked for ve to ten years. Additionally, any calcu-
lated emission increase can be reduced by the emissions that
could have been accommodated in the baseline period.
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Federal NSR reform included two other components, the clean
unit designations and pollution control projects. As a result of a
petition for review of EPA’s nal action, on June 24, 2005, the
District of Columbia Circuit Court of Appeals in State of New
York, et al v. U.S. Environmental Protection Agency, No. 413
F.3d 3 (D.C. Cir 2005), vacated the clean unit and pollution con-
trol project provisions of the rule and remanded recordkeeping
provisions to the EPA. As a result of this court decision, the com-
mission has not adopted rules concerning clean unit and fed-
eral pollution control projects. The commission is adopting the
standard permit for state pollution control projects. The standard
permit for state pollution control projects allows projects that will
have better or equivalent controls, but increases and decreases
for projects qualifying for the standard permit for state pollution
control projects requires evaluation for federal permitting appli-
cability, which may include netting calculations. This new re-
quirement for the state pollution control projects is also a result
of the June 24, 2005, ruling, which does not allow a federal NSR
exemption for incidental emission increases resulting from pol-
lution control projects. In addition, the standard permit for state
pollution control projects may be used to authorize emissions
reductions and collateral increases for facilities authorized un-
der a permit by rule as long as any collateral increases do not
cause emission rates to exceed limits found in 30 TAC §106.4(a),
Requirements for Permitting by Rule, or other standard permits
as long as any collateral increases do not exceed the limits of
§116.610, Applicability.
SECTION BY SECTION DISCUSSION
The commission adopted administrative changes throughout this
rulemaking to be consistent with guidance provided in the Texas
Legislative Council Drafting Manual, November 2004, and to
conform with Texas Register requirements and agency guide-
lines.
§116.12. Federal Permit Denitions.
The commission amended the title of §116.12 to reect the ad-
dition of all denitions associated with federal NSR or preven-
tion of signicant deterioration (PSD) permit applicability analy-
sis. In addition to the changes necessary to incorporate NSR
reform into the nonattainment permit program, the commission
has adopted changes associated with including PSD applicabil-
ity analysis. These denitions now apply to the revised sections
of the PSD rules in Chapter 116, Subchapter B, Division 6, Pre-
vention of Signicant Deterioration Review, as well as the new
sections associated with PAL permits.
The denition of actual emissions, in paragraph (1), has been
amended to exclude this denition from being used in the fed-
eral NSR applicability test. In response to public comments,
the commission specied that actual emissions are determined
over a 24-month period instead of two years. When determining
whether the emission increase associated with a project is signif-
icant, the baseline actual emissions, dened in new paragraph
(3), must be used. Paragraph (3)(A) allows electric utility steam
generating units to identify baseline actual emissions as the rate,
in tons per year, at which an existing unit emitted the pollutant
during any consecutive 24-month period within the ve-year pe-
riod immediately preceding construction. A different time period
may be selected if it is shown to be more representative of nor-
mal source operations. This is consistent with past guidance
provided by EPA for these sources. In response to public com-
ment, the commission deleted the word "average" as a modier
for "emissions" and changed "reviewing authority" references to
"executive director." The commission made this change to refer
to "executive director" through the denitions added to §116.12
for the implementation of NSR reform.
Paragraph (3)(B) allows other source types to choose 24 con-
secutive months in the ten years preceding start of construction
to establish their baseline emissions. In this case, the source
must adjust this emission rate down for any emission limitations
that would currently apply to the facility. These limitations include
requirements in the SIP, federal rules (with the exception of 40
CFR Part 63), or permit requirements that would apply when the
analysis is completed.
Paragraph (3)(C) identies baseline emissions for new facilities
as being zero and also denes baseline emissions for new facili-
ties that have operated for less than two years to be the facility’s
potential to emit. Paragraph (3)(D) requires that a project affect-
ing all facilities use the same 24-month baseline period for each
pollutant. For example, if a project affected ve facilities that
emitted volatile organic compounds and particulate matter, all
ve would have to identify the same baseline period for volatile
organic compounds; however, a different 24-month period could
be chosen for particulate matter. The source must have suf-
cient records to document the baseline emissions, which cannot
have occurred before November 15, 1990.
Paragraph (3)(D) also requires that baseline emission rates be
adjusted down to exclude noncompliant emissions. The EPA’s
reform rule requires that baseline emissions include startup,
shutdown, and malfunction emissions. The commission’s policy,
which has evolved over a number of years, currently allows for
permitting of emissions from certain MSS activities. Changes
to this policy are being evaluated. The commission has been
unsuccessful in getting clarication on the EPA’s basis for inclu-
sion of malfunction emissions in the baseline calculation. Given
these circumstances, paragraph (3)(E) has been added to allow
for the inclusion of those emissions that could currently be au-
thorized to be included in the baseline. The commission deleted
the phrase "in a permit action under Chapter 106 of this title
(relating to Permits by Rule) and this chapter" because these
are types of authorizations and the phrase is redundant. Given
that sources would become aware of this change with adoption
of this rule amendment, the effort involved in authorizing these
types of emissions, and the baseline period having to be within
ten years of the project, this method of determining baseline
emissions would be available for some time but not beyond
ten years from the effective date of this rule amendment. After
that date, all baseline emissions will have to have been autho-
rized. Paragraph (3)(D) also requires that fugitive emissions be
included in the baseline to the extent they can be quantied.
In response to public comment to adopt a version of NSR re-
form closer to the federal model and to be consistent with the
use of federal terms, the commission had added denitions for
"Basic design parameters," "Major facility," "Replacement facil-
ity," "Signicant facility," and "Small facility." The term "facility"
has been substituted for the federal term "emissions unit" in the
appropriate denitions. The term "facility" is an established part
of the commission’s permitting program and is synonymous with
"emissions unit." The remaining paragraphs have been renum-
bered as a result of the added denitions.
Paragraphs (7) and (8), associated with the federal denition of
clean coal, have been added as a result of including PSD appli-
cability into the denitions under this section. The denition of
de minimis threshold test in paragraph (12) has been revised to
reference signicant levels, including those for PSD as well as
nonattainment. In response to public comment, the commission
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substituted the term "signicant level" for "major modication" in
Table 1 in the denition of "Major modication" in §116.12.
The federal denition of electric utility steam generating unit is
provided in new paragraph (13). The denition identies those
units that are subject to a different baseline emissions determi-
nation than other source types. New paragraph (14) denes fed-
erally regulated NSR pollutant, providing a comprehensive list of
pollutants that may be subject to federal NSR.
The denition for major stationary source has been renumbered
as paragraph (17) and has been modied to remove references
to facility for clarity, as well as to include PSD review within the
denition. 40 CFR §51.166(b)(1) is referenced to identify the
PSD major source thresholds. The "source" identied in this def-
inition is the EPA NSR source that is, in most cases, analogous
to "account" as dened in 30 TAC §101.1, General Air Quality
Denitions.
A number of changes are adopted for the denition of major mod-
ication in renumbered paragraph (18). The commission added
language to incorporate PSD review into the denition and ref-
erences to facility have been removed for clarity. Language has
been added to clearly identify the two criteria, a signicant project
emission increase and a signicant net emission increase, that
must be met for a modication to be considered major at a major
source. In response to public comment concerning the adoption
of a PAL program closer to the federal model, the commission
substituted the term "signicant level" for "major modication" in
Table 1, and deleted the proposed expansion of the denition to
identify projects performed at facilities within a PAL as being ma-
jor modications if the modications result in emission increases
at facilities outside the PAL that are signicant.
The commission adopted changes to the denition of net
emission increase in renumbered paragraph (20) specifying
that baseline actual emissions are to be used to determine
emission increases and decreases, adjusting the language to
accommodate for PSD applicability, and excluding emission
increases at facilities under a PAL from being creditable. Under
the amendment, emission decreases cannot be counted in
both an attainment demonstration and credit for nonattainment
netting because this would be double credit for the same reduc-
tion. Emission decreases need only be enforceable rather than
federally enforceable. The commission deleted the phrase "en-
forceable as a practical matter" and will just use "enforceable."
The commission also substituted the term "project emissions
increase" for "total increase in actual emissions from a particular
physical change. . ." because this concept is included within the
denition of "Project emissions increase." In response to public
comment the commission deleted the proposed revision that
stated that emission decrease cannot have been relied upon in
the issuance of a PAL. The commission made the same deletion
in the denition of "Offset ratio" in paragraph (21).
The commission adopted new paragraphs (22) - (26) to incorpo-
rate denitions from NSR reform related to PALs into the com-
mission rules. These new paragraphs include denitions for:
PAL; PAL effective date; PAL major modication; PAL permit;
and PAL pollutant. In response to public comment, the commis-
sion modied the proposed denition of PAL pollutant to restrict
its application to major sources. The commission deleted the
phrase "enforceable as a practical matter" and will just use "en-
forceable."
The requirement to use baseline actual emissions has been
added to renumbered paragraph (28), in the denition of "Project
net." The commission also substituted the term "project emis-
sions increase" for "total increase in actual emissions from a
particular physical change. . ." because this concept is included
within the denition of "Project emissions increase."
The commission adopted new paragraphs (29) and (30) to de-
ne the new concepts of projected actual emissions and projects
emissions increase. The project emissions increase may be de-
termined in a different manner than the other emission increases
that might be part of a netting exercise (used to determine the
net emissions increase). For existing facilities, the emission in-
crease at modied or affected facilities may be determined by
using the projected actual emissions rate rather than the poten-
tial to emit for the facility. The projected emission rate must be
developed using all relevant information including company pro-
jections and lings with regulatory authorities. The basis for the
projection must be maintained by the source and would be sub-
mitted with any documentation required for a state NSR autho-
rization to demonstrate that the project is not subject to federal
review. The source would be required to demonstrate compli-
ance with the projected emission rates for ten years if there was
a change to the source’s potential to emit or increase in capacity.
Other affected facilities would be required to demonstrate com-
pliance with projected rates for ve years.
The actual-to-projected actual emissions rate test also allows
the source to remove from the project increase any emissions
increase that could have been accommodated in the baseline
period. These must be unrelated to the project and may include
demand growth. This federal rule change extends this concept
that was developed for the electrical generation industry where
traditionally there had been a captured, or limited, customer base
that was expected to grow at some rate unrelated to the available
capacity of the generator. While this concept appears reason-
able for the electric power industry as well as some sources with
a limited customer base due to geography (such as gasoline ter-
minals), it is not as useful for industries that have national or in-
ternational markets served by multiple sources. In these cases,
a demonstration is required that the market conditions expected
in the future would be signicantly different than any time in the
past ten years and that if they had occurred in the baseline, they
would have resulted in different operations. It is likely that this
case would only be made in cases such as a prolonged outage
at a major producer or a signicant shift in market conditions.
The determination of what could have been accommodated is
limited to what could have been produced or handled and does
not allow for changes in emissions that could have occurred due
to a lower emission control device efciency or the use of a fuel
or solvent that might have resulted in greater emissions.
The commission adopted a denition for "Temporary clean coal
technology demonstration project" as new paragraph (36) to fully
incorporate all of EPA’s exclusions to what is considered a major
modication under NSR reform.
§116.121. Actual-to-Projected Actual and Emissions Exclusion
Test for Emissions Increases.
The commission adopts this new section to require documen-
tation associated with the projected actual emissions rates and
records of compliance as identied in the federal rule. New sub-
section (a) requires a demonstration that federal NSR does not
apply be submitted with any permit application or registration.
This demonstration must be documented by records that include
a project description, the facilities affected, and a description of
the applicability test. New subsection (b) requires monitoring of
emissions that could increase as a result of the project if pro-
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jected actual emissions are used to determine the project emis-
sion increase at a facility.
New subsection (c) requires electric utility steam generating
units to provide the executive director documentation of emis-
sions for each calendar year that records are required under
the actual-to-projected actual test. New subsection (d) requires
facilities, other than electric generating units, to submit a re-
port to the executive director if annual emissions exceed the
baseline actual emissions by a signicant amount. Any other
information that the owner or operator wishes to include in the
report, such as an explanation as to why the emissions differ
from the preconstruction projection, may be included as well.
New subsection (e) establishes record retention periods and
was modied in response to public comment to allow review
by local pollution control programs and the general public of all
documentation required under this section.
The commission expects that projected actual emissions will
be used extensively in registrations or claims for non-PSD and
nonattainment NSR authorizations where a maximum allow-
able emission rate is not specied in the rule. The use of a
projected actual emissions rate for a modied source in these
NSR construction permits is expected to be limited because the
allowable emission rate would not generally be based on an
activity level that would not be reached for more than ten years.
The commission is adopting changes in subsections (a), (c),
(d), and (e) to make language more concise and to specify the
use of a calendar year for the submission of reports.
§116.150. New Major Source of Major Modication in Ozone
Nonattainment Areas.
The commission deleted the date (June 15, 2004) in subsection
(a), which would apply major modication determination based
on the date an application is determined administratively com-
plete. In response to EPA comment, this determination will be
made based on the issuance date of the permit. The commis-
sion is adopting subsection (a)(1) and (2) that species when the
requirements of this section will apply to facilities. The section
will apply on the effective date of the permit for facilities located
in areas that are designated ozone nonattainment on the effec-
tive date of this section. For those areas that are designated
nonattainment after this section is effective, the section will apply
based on the date a permit application is administratively com-
plete.
The amendment to subsection (b) deleted language referring to a
modied facility that will be a new major stationary source, which
has caused confusion about what constitutes a major modica-
tion at an emission source that becomes major after the modi-
cation. A minor modication to a minor source that results in
a major source does not qualify the modication as major. The
commission refers to the denitions of major stationary source
and major modication in §116.12 to make this determination.
The commission also substituted the term "facility" for "emis-
sion unit" in subsection (e)(1) for consistency in use of terms.
The amendment to this section added a reference to "signicant
level" consistent with changes in §116.12 and updated that sec-
tion’s title to Nonattainment and Prevention of Signicant De-
terioration Review Denitions. In response to public comment,
the commission also amended subsections (c)(3) and (d)(2) to
indicate that project emission increases must be less than the
signicant level before and after netting.
In response to public comment, the commission deleted the
phrase "aggregated over the contemporaneous period" from
subsection (e). This term "contemporaneous period" is included
in the denition of "De minimis threshold test (netting)" and was
redundant.
§116.151. New Major Source or Major Modication in Nonattain-
ment Area Other Than Ozone.
The commission adopted amendments to this section consisting
primarily of administrative and formatting changes. The refer-
ence to November 15, 1992, has been deleted from subsection
(a) because that date is not applicable for application of the sec-
tion. The commission substituted the term "facility" for "emission
unit" in subsection (c)(1) for consistency in use of terms. Subsec-
tions (b) and (c) state when netting is required, and subsection
(c) was amended to delete the reference to "contemporaneous
period" because this term is included in the denition of "De min-
imis threshold test (netting)."
§116.160. Prevention of Signicant Deterioration Requirements.
The amendment to this section limits the incorporation by refer-
ence of denitions from 40 CFR §52.21 that are used to admin-
ister the PSD program, deleting most of the language in subsec-
tion (a) and all of the language in existing subsections (b) - (d).
and all of the language in existing subsections (b) - (d).
Amended subsection (a) deleted the federal rule references and
replaced them with language that requires a proposed new major
source or major modication in an attainment or unclassiable
area to meet the requirements of this section.
The new subsection (b) states that the de minimis threshold test
(netting) is required for all modications to existing major sources
of federally regulated NSR pollutants, unless the proposed emis-
sions increases associated with a project, without regard to de-
creases, are less than major modication thresholds for the pol-
lutant.
New subsection (c) incorporated by reference the following
denitions and requirements located in 40 CFR §52.21: base-
line concentrations, baseline dates, baseline areas, innovative
control technology, federal land manager, terrain, Indian reser-
vations/governing bodies, increments, ambient air ceilings,
restrictions on area classications, exclusions from increment
consumption, redesignation, stack heights, exemptions, source
impact analysis, air quality analysis, source information, ad-
ditional impact analysis, sources impacting federal Class I
areas, and innovative technology. Other denitions used for
the PSD program or visibility in Class I areas program are
currently in the commission’s rules. The term "aggregated over
the contemporaneous period" was deleted from subsection
(c) because the term is included within the term "De minimis
threshold test (netting)." The amendment also substituted the
term "facility" for "emissions unit" in the denitions incorporated
from the CFR because the commission’s permitting actions are
based on the individual facility or groups of facilities as dened
in the commission’s rules. The term "executive director" also
replaces "administrator" in portions of 40 CFR §52.21(g) and
(v). In response to public comment, the requirement to issue a
PSD permit within a year of receipt of a completed application
has been deleted from subsection (c)(4).
Existing subsection (d) has been re-designated as subsection
(e).
In addition to renaming Subchapter C, the commission also
adopted a new Division 1, Plant-wide Applicability Limits.
§116.180. Applicability.
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This adopted section limits a PAL to one pollutant as required
by the EPA and a site to one PAL permit in subsection (a). The
commission is deleting the reference to state or federal permit
and will use the term "NSR permit." A PAL permit may contain
separate PALs for several pollutants and will likely be consol-
idated with an NSR construction or exible permit at the site.
Subsections (b) and (c) identify the administrative procedure for
changes in ownership, as well as responsibility for the PAL per-
mit application. The commission is changing the phrase "new
owners of facilities, group of facilities, or account" to "new owner
of a major stationary source" as a more inclusive term.
§116.182. Plant-wide Applicability Limit Permit Application.
This new section identies the information necessary for a
PAL permit application. Paragraph (1) requires the facilities
that would be included in the PAL to be identied with their
design capacities and potential to emit and NSR authorizations.
Paragraph (2) requires that the baseline emissions for those
facilities be identied so that they may be used to set the PAL.
Paragraphs (3) and (5) require the applicant to identify how
plans to monitor and use that information will be used to demon-
strate compliance with the PAL. This information will serve as a
starting point to develop PAL permit conditions.
The commission did not adopt the proposed new paragraphs (4)
and (6) requiring that best available control technology (BACT),
on average, be implemented on all existing facilities to be in-
cluded in the PAL over a period of time (typically less than ve
years). This is consistent with the commission’s decision to im-
plement NSR reform in a form closer to the federal model. Para-
graph (6) would have required an implementation schedule for
BACT if control technology required upgrading.
§116.184. Application Review Schedule.
This new section requires that PAL applications be reviewed on a
schedule similar to other air permits as provided for in §116.114,
Application Review Schedule.
§116.186. General and Special Conditions.
This new section identies the PAL as an annual emission rate
for a federally regulated NSR pollutant covering all facilities iden-
tied in the application in subsection (a). Emissions from all fa-
cilities must be determined and compliance with the PAL must
be documented monthly. The commission is deleting the unnec-
essary phrase "enforceable as a practical matter" and will just
use "enforceable." The commission is also substituting the word
"demonstrate" for "show."
Subsection (b) identies the general conditions applicable to ev-
ery PAL. Paragraph (1) emphasizes that the PAL is not an autho-
rization to construct but only sets an emission rate, below which
federal NSR is not required. Paragraphs (2) and (3) identify sam-
pling procedures and how a permit holder might obtain approval
for an equivalent method. These requirements ensure consis-
tency between various types of the commission’s air permits.
The commission has substituted the word "are" for "will be" to
more accurately indicate the applicability of the section.
Subsection (b)(4) integrates common recordkeeping and report-
ing requirements for most other air permits with the much more
extensive requirements identied in the EPA rule. Paragraph
(4)(A) and (B) require that the PAL permit application and records
associated with demonstrating cap compliance be maintained
on site. Subsection (b)(4) includes the reporting requirements
from the EPA rule. Consistent with its decision to adopt a PAL
program equivalent with the federal model, the commission de-
termined that the semiannual and deviation reporting require-
ments proposed in subsection (b)(4) were not sufciently con-
sistent with the federal rule requirements and added subsection
(b)(4)(C) and (D) to incorporate federal requirements. Proposed
subsection (b)(5) was not adopted for consistency with the fed-
eral rules.
Renumbered paragraphs (5) and (6) contain language common
to air permits identifying what facilities are covered by the PAL,
and requiring proper operation of control equipment and com-
pliance with all rules. The PAL life of ten years is identied in
paragraph (7). Paragraphs (8) and (9) incorporate requirements
from the EPA rule requiring facility emissions to be reported as
the potential to emit if monitoring data is not available, and that
all data used to establish the PAL be revalidated at least every
ve years. The commission also added subsection (b)(10) al-
lowing the extension of a PAL while an application for renewal is
being considered.
Subsection (c) identies those EPA requirements that must
be incorporated into the permit through special conditions. All
facilities in a PAL must be monitored using one of the following
four methods: mass balance; continuous emission monitoring
system, continuous parameter monitoring system, or predictive
emission monitoring system; or emission factors. An alternate
approach may be approved by the executive director. Perfor-
mance standards for each type of monitoring are specied.
The special conditions will also require a BACT implementation
schedule, if applicable. For consistency with the federal rule,
the commission deleted subsection (c)(4), which had required
an implementation schedule for BACT.
§116.188. Plant-wide Applicability Limit.
This new section identies how the PAL is to be determined. The
commission is substituting "is " for "will be established as" in the
opening paragraph to more clearly dene a PAL. In response to
public comment, the commission added a specication requiring
reduction of the PAL baseline emissions resulting from perma-
nent shutdown of facilities. Paragraph (1) allows the inclusion
of emissions, up to the signicance level, in addition to baseline
emissions. For consistency with the federal rule, the commission
did not adopt the provision requiring addition of the signicance
level to project emission increases. Paragraph (2) limits all fa-
cilities to the same baseline period for a given pollutant. For
consistency with the federal rule, proposed paragraph (3) that
addressed determination of the PAL if there is a major modi-
cation involved was not adopted. Paragraph (4), renumbered as
paragraph (3), requires that the PAL be reduced for any effective
rules that have a future compliance date.
§116.190. Federal Nonattainment and Prevention of Signicant
Deterioration Review.
This new section identies that any changes that occur under a
PAL are not considered federal modications unless the PAL will
be exceeded. Subsection (b) restricts the generation of offsets
from facilities under a PAL to cases where the PAL is lowered
and such a decrease would be creditable without the PAL. For
consistency with the federal rule, the commission added subsec-
tion (c), which states that a physical or operational change not
causing an exceedence of a PAL is not subject to federal NSR
review.
§116.192. Amendments and Alterations.
Consistent with its decision to adopt a PAL equivalent to the
federal model, the commission made extensive revisions to
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§116.192, which include the requirements for reopening a PAL
permit and increasing a PAL.
The commission retained the requirement that would allow in-
creases to a PAL only through amendment in subsection (a). The
commission deleted the requirement that the new or modied fa-
cilities causing the need for the PAL increase be reviewed under
the appropriate federal NSR program. The amended PAL re-
mains subject to public notice, and the PAL increases are effec-
tive when the new and modied units become operational. The
commission added subsection (a)(1), which would require the
considered application of BACT or equivalent technology where
a facility proposes to add or modify units in such a way as to
equal or cause an exceedance of the PAL. Such an increase
would be authorized only if the source would not be able to main-
tain emissions below the PAL assuming application of BACT or
BACT-equivalent controls. The commission added subsection
(a)(2), which requires federal NSR permits for all facilities that
equal or exceed a PAL. The new PAL would be the sum of the
allowable emissions for each new or modied source after the
application of BACT. Subsection (a)(3) requires any new PAL to
be effective on the day any new unit that is part of the PAL be-
gins operation. Subsection (a)(4) states that the PAL shall be the
sum of the allowable emissions for each modied or new facility,
plus the sum of the baseline actual emissions of the signicant
and major emissions units after the application of BACT-equiva-
lent controls as identied in subsection (a)(1) of this section, plus
the sum of the baseline actual emissions of the small emissions
units.
The commission did not adopt proposed subsection (b), which
limited reconsideration of controls associated with a PAL to
amendments, but allows for changes in the implementation
schedule to be requested through alteration. The commission
adopted a new subsection (b), which identies other changes
that may be completed by alteration. These include changes to
the special conditions that do not increase the emission cap.
§116.194. Public Notice and Comment.
The commission adopted a revised version of this section to re-
quire notication of intent to issue a permit allowing for public
comment and an executive director response. These public no-
tice requirements are similar to what the commission currently
uses for permitting grandfathered facilities, and the commission
has determined that they are equivalent to federal notice require-
ments for PALs. The public notice requirements for the issuance
of a PAL permit does not exempt applicants for an NSR permit
from meeting the requirements of Chapter 116, Subchapter B.
§116.196. Renewal of a Plant-wide Applicability Limit Permit.
This new section requires that a PAL renewal application be sub-
mitted within six to 18 months of the PAL expiration date in sub-
section (a). Submittal within that time period ensures that the
PAL will not expire. Subsection (b) makes all PALs issued with
exible permits under past guidance subject to renewal under
this proposed rule. Any PAL that has been in place for more
than ten years must be submitted for renewal by December 31,
2006, or within the time specied, whichever is later.
Subsection (c) identies the information necessary for a renewal
application. This information includes the proposed PAL level
and any other information that the executive director may require
to determine at what level to renew the PAL. For consistency with
the federal rule, the commission did not adopt provisions that
would have required identication of and justication for those
qualied facilities to be included in the PAL and the potential
to emit for qualied facilities and highest consecutive 12-month
emissions in the last ten years for those that are not qualied.
Subsection (d) would require public notice for the renewed PAL.
For consistency with the federal rule, the commission did not
adopt the proposed language of subsection (e) that would have
required the summation of the potential to emit for qualied fa-
cilities and the greatest rolling 12-month emissions for the fa-
cilities that are not qualied. The commission adopted revised
language in subsection (e) allowing adjustment to a PAL if emis-
sion levels are greater than or equal to 80% of the PAL and if the
executive director determines that a new PAL is more represen-
tative considering technology, economic factors, or the facility’s
prior voluntary reductions.
To be consistent with the federal rule, the commission adopted
a new subsection (f) allowing for adjustment of a PAL affected
by new state or federal requirements during the PAL effective
period at the time of PAL or federal operating permit renewal,
whichever occurs rst.
§116.198. Expiration or Voidance.
To be consistent with the federal rule, the commission adopted
language in this section signicantly different than language that
was proposed. The commission did not adopt the requirement
for technology upgrades prior to PAL expiration or voidance. The
adopted language in subsection (a) species the ten-year term
of PAL permits. Subsection (b) addresses PALs that will not be
renewed and allows owners of PAL sites to propose allowable
emissions for each facility that was covered under the PAL. The
executive director will decide on the allowable emissions distri-
bution and issue revised permits.
§116.400. Applicability; §116.402. Exclusions; §116.404. Appli-
cation; and §116.406. Public Notice Requirements.
These new sections contain identical language to that found in
the current §§116.180 - 116.183. These sections apply to the
regulation of sources of hazardous air pollutants. The new sec-
tions are adopted as a reorganization of this chapter in order to
accommodate new sections concerning NSR reform and do not
contain any substantive changes. The commission adopted ad-
ministrative changes to be consistent with previously mentioned
guidelines and to remove dates that are no longer applicable.
The commission adopts the repeal of §116.410, Applicability.
§116.610. Applicability.
The adopted amendment to this section removes references in
subsection (a)(1) to specic paragraphs within 30 TAC §106.261
because the paragraph numbering of §106.261 has changed.
The reference to §106.262 is deleted because §106.261 refers
to the use of §106.262, when applicable. The adopted change
to subsection (b) deletes the exemption from NSR requirements
for projects authorized under proposed new §116.617. As dis-
cussed earlier, this change is based on the June 24, 2005, de-
cision that vacated EPA rules exempting incidental emission in-
creases from NSR. In response to public comment, the com-
mission adopted language referring to §116.12 for denitions of
"major stationary source" and "major modication."
The commission adopted the repeal of §116.617, Standard Per-
mits for Pollution Control Projects.
§116.617. State Pollution Control Project Standard Permit.
This adopted new section incorporates existing requirements
listed throughout the current rule, while clarifying the language
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in new subsection (a). Subsection (a) is organized into para-
graphs (1) - (4) , which include scope and applicability conditions
currently found in existing §116.617. Proposed new subsection
(a)(1) lists the three types of existing authorizations that may
be modied by a state pollution control project standard permit.
New subsection (a)(2) claries the types of projects that may be
authorized by a state pollution control project standard permit,
reorganized from the existing §116.617 requirements.
New subsection (a)(3) outlines the prohibitions for use of the
state pollution control projects standard permit, clarifying the ex-
isting intent and requirements of current §116.617. Specically,
subsection (a)(3) does not allow production facilities to be re-
placed or modied in any way under this authorization since
these types of changes need to be reviewed for BACT and po-
tential harmful effects to health and property in accordance with
Texas Health and Safety Code (THSC), Chapter 382, the Texas
Clean Air Act (TCAA), §382.0518 and §116.610, unless the con-
ditions of a standard permit or permit by rule are met. Subsec-
tion (a)(3)(A) states that the standard permit will not be used to
authorize complete replacement of an existing facility or recon-
struction of a production facility.
New subsection (a)(3)(B) states that any collateral emission in-
crease associated with the state pollution control project stan-
dard permit must not cause or contribute to any exceedance of
an NAAQS or cause adverse health effects. The commission
claried subsection (a)(3)(C) to prohibit the use of the state pol-
lution control project standard permit for the purpose of bringing
a facility or group of facilities into compliance with an existing au-
thorization or permit, unless approved by the executive director.
New subsection (a)(4) addresses how projects that have been
registered under the previous version of §116.617 may continue
to be authorized and subsequently meet the conditions of new
116.617. Projects authorized prior to the effective date of this
rulemaking may defer the inclusion of emission increases or de-
creases resulting from the project until future netting calcula-
tions. Paragraph (4) allows currently authorized control projects
to continue operation uninterrupted until the ten-year renewal an-
niversary of the original registration or until otherwise incorpo-
rated into a permit or standard permit. The review period of 30
days is extended to 45 days to allow evaluation of netting, which
would be required under the state pollution control projects stan-
dard permit.
New subsection (b) is organized into paragraphs (1) - (5) and
includes the general requirements dispersed throughout current
§116.617. Subsection (b)(1) requires compliance with the spe-
cic conditions of §116.604, Duration and Renewal of Regis-
trations to Use Standard Permits; §116.605, Standard Permit
Amendment and Revocation; §116.610, Applicability; §116.611,
Registration to Use a Standard Permit; §116.614, Standard Per-
mit Fees; and §116.615, General Conditions. While these re-
quirements are not new, they are reorganized to emphasize and
remind applicants of these conditions to ensure submittal of more
complete registration information.
New subsection (b)(2) was proposed containing a new require-
ment specifying that construction or implementation of the state
pollution control projects standard permit must begin within
180 days of receiving written acceptance of the registration
from the executive director, and that changes to maximum
allowable emission rates are effective only upon completion or
implementation of the project. In response to public comment,
the commission retained the traditional 18-month start of con-
struction window with one 18-month extension consistent with
§116.120, Voiding of Permits.
New subsection (b)(3) exempts for state pollution control
projects standard permits from the emission limits and distance
requirements of permit by rule, §106.261, as referenced in
§116.610(a)(1). Pollution control projects are considered envi-
ronmentally benecial so any emission increases associated
with these projects do not require further authorization.
New subsection (b)(4) contains a new requirement that pre-
dictable MSS emissions directly associated with the state
pollution control projects standard permit be included in the
maximum emissions represented in the registration application,
consistent with the ongoing efforts of the commission to autho-
rize all aspects of normal operations.
New subsection (b)(5) contains the same requirements as the
previous §116.617(5) and (6) and limits emission increases to
only those directly as a result of the pollution control project.
Any incidental production capacity cannot be authorized by the
state pollution control projects standard permit, but requires
some other preconstruction authorization. In response to public
comment, the commission included a provision allowing the
recovery of lost capacity due to a derate.
New subsection (c) includes the same requirements as in cur-
rent §116.617(4), as well as two new requirements. Subsec-
tion (c) is organized into paragraphs (1) - (3) and pertains to re-
quirements specic to replacement projects. Subsection (c)(1)
repeats language from §116.617(4) and allows replacement con-
trols or techniques to be different than those currently authorized
as long as the new project is at least as effective in control-
ling emissions. Subsection (c)(2) allows for increases in MSS
emissions if these emissions were reviewed as part of the origi-
nal authorization for the existing control equipment or technique,
and if the increases are necessary to implement the replacement
project. Subsection (c)(3) is intended to clarify that the applica-
ble testing and recordkeeping requirements associated with the
currently permitted control or technique apply to the replacement
to ensure continuing compliance with associated emission limits.
If the control or technique is substantially different than an exist-
ing control or technique, applicants may also propose equivalent
alternatives for review by the executive director.
New subsection (d) claries the requirements of current
§116.617(4)(C), adds varying fees for different project types,
and clearly species documentation required in a state pollu-
tion control projects standard permit registration application.
New subsection (d)(1) includes existing language found in
current §116.617(4)(C), but changes the required fees based
on whether the project or change in representation results in an
increase in the maximum authorized emission rates. Changes
to fee requirements are adopted to encourage the installation
and use of pollution control projects, especially where there is
no increase in emissions or the changes require minimal review.
This subsection also describes when a registration should be
submitted and when construction or implementation may begin.
Various deadlines are proposed to provide exibility and encour-
age the use of pollution control projects. Regardless of these
deadlines, all projects must meet all requirements of the state
pollution control projects standard permit and the responsibility
to do so remains with the applicant at all times. New subsec-
tion (d)(2) claries registration requirements. These include a
process and project description, a list of affected permits and
emission points, calculated emission rates, the basis of those
emission rates, proposed monitoring and recordkeeping, and
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the proposed method for incorporating the state pollution control
projects standard permit into existing permits. In response to
public comment, the commission deleted the term "registration
application" and replaced it with "registration."
New subsection (e) incorporates requirements found in
§116.615, General Conditions, but expands, claries, and
focuses those requirements specically for the state pollution
control projects standard permit. New subsection (e)(1) em-
phasizes that a project should be constructed and operated
in accordance with good engineering practices to minimize
emissions. New subsection (e)(2) specically requires copies of
documentation to be kept demonstrating compliance with this
standard permit.
New subsection (f) provides clarication of the procedures for,
and under what conditions, a state pollution control projects
standard permit should be incorporated or administratively
referenced into a facility’s NSR authorization. New subsection
(f)(1) applies to facilities authorized by a permit or standard per-
mit. New subsection (f)(1) also applies to those state pollution
control projects standard permits that authorize new facilities
or changes in method of control and would require incorpo-
ration upon the next amendment or renewal of the facility’s
authorization. The commission is not adopting the proposed
requirement for effects review in this rulemaking and will con-
tinue to examine the issue during the consideration of additional
rulemaking concerning, among other topics, the incorporation of
standard permit and permit by rule authorizations (Rule Project
No. 2005-016-106-PR, proposed by the commission in the
December 30, 2005, issue of the Texas Register (30 TexReg
8789, 8808).
New subsection (f)(2) applies to facilities authorized under a per-
mit by rule and requires that all increases in previously autho-
rized emissions, new facilities, or changes in method of con-
trol or technique authorized by this standard permit comply with
§106.4, except for the emission limitations in §106.4(a)(1) and
§106.8.
§116.1200. Applicability.
This new section contains the identical language found previ-
ously §116.410 and allows facility owners or operators to apply
to the commission for a suspension of permit conditions for the
addition, repair, or replacement of control equipment in the event
of a catastrophe. This new section is adopted in order to reorga-
nize this chapter to accommodate new sections associated with
NSR reform and does not contain substantive changes.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the adopted rulemaking in light of the
regulatory impact analysis requirements of Texas Government
Code, §2001.0225, and determined that the rulemaking does not
meet the denition of a "major environmental rule." Furthermore,
it does not meet any of the four applicability requirements listed
in Texas Government Code, §2001.0225(a). A "major environ-
mental rule" means a rule, the specic intent of which, is to pro-
tect the environment or reduce risks to human health from envi-
ronmental exposure, and that may adversely affect in a material
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of the
state or a sector of the state. The rulemaking revises the rules
regarding federal permitting applicability, including adding addi-
tional options under federal air quality permitting applicability and
plant-wide applicability limit options. The commission modied
the rule since proposal to be consistent with the federal rule con-
cerning baseline emission determination, actual-to-projected ac-
tual emissions test, and plant-wide applicability limits. The rule-
making revises the existing pollution control projects standard
permit. In addition, the rulemaking modies and adds denitions
and changes some general formatting of this chapter. The rules
do not adversely affect, in a material way, the economy, a sector
of the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the state.
In addition, Texas Government Code, §2001.0225, only applies
to a major environmental rule, the result of which is to: 1) ex-
ceed a standard set by federal law, unless the rule is speci-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
instead of under a specic state law. The rules do not exceed
a standard set by federal law or exceed an express requirement
of state law. There is no contract or delegation agreement that
covers the topic that is the subject of this rulemaking. Rather, the
federal permitting applicability rules are adopted to incorporate
new federal requirements to maintain SIP approval from EPA for
the commission’s federal air quality permitting program. The re-
maining changes implement specic state law requirements or
are administrative changes. Finally, this rulemaking was not de-
veloped solely under the general powers of the agency, but is
authorized by specic sections of the THSC and the Texas Wa-
ter Code (TWC) that are cited in the STATUTORY AUTHORITY
section of this preamble. Therefore, this rulemaking is not sub-
ject to the regulatory analysis provisions of Texas Government
Code, §2001.0225(b), because the rules do not meet any of the
four applicability requirements.
TAKINGS IMPACT ASSESSMENT
The commission completed a takings impact analysis for the pro-
posed rules. The specic purpose of this rulemaking is to re-
vise the rules regarding federal permitting applicability, includ-
ing adding additional options under federal air quality permitting
applicability and plant-wide applicability limit options. The rule-
making revises the existing pollution control projects standard
permit, modies and adds denitions, and changes some gen-
eral formatting of this chapter. Promulgation and enforcement
of the proposed rules would be neither a statutory nor a consti-
tutional taking because they do not affect private real property.
Specically, the rules do not affect private property in a man-
ner that restricts or limits an owner’s right to the property that
would otherwise exist in the absence of a governmental action.
Therefore, the rules do not constitute a taking under Texas Gov-
ernment Code, Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission determined that this rulemaking action relates
to an action or actions subject to the Texas Coastal Manage-
ment Program (CMP) in accordance with the Coastal Coordina-
tion Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission’s rules in 30 TAC Chap-
ter 281, Subchapter B, concerning Consistency with the CMP.
As required by §281.45(a)(3) and 31 TAC §505.11(b)(2), relat-
ing to Actions and Rules Subject to the Coastal Management
Program, the commission’s rules governing air pollutant emis-
sions must be consistent with the applicable goals and policies
of the CMP. The commission reviewed this action for consistency
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with the CMP goals and policies in accordance with the rules of
the Coastal Coordination Council, and determined that the ac-
tion is consistent with the applicable CMP goals and policies.
The CMP goal applicable to this rulemaking action is the goal
to protect, preserve, and enhance the diversity, quality, quan-
tity, functions, and values of coastal natural resource areas (31
TAC §501.12(l)). No new sources of air contaminants are autho-
rized and the adopted revisions will maintain the same level of
emissions control as the existing rules. The CMP policy applica-
ble to this rulemaking action is the policy that the commission’s
rules comply with federal regulations in 40 CFR, to protect and
enhance air quality in the coastal areas (§501.14(q)). This rule-
making action complies with 40 CFR Part 51, Requirements for
Preparation, Adoption, and Submittal of Implementation Plans.
Therefore, in accordance with §505.22(e), the commission af-
rms that this rulemaking action is consistent with CMP goals
and policies.
EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM
The new and amended sections in this adoption are applica-
ble requirements under Chapter 122, Federal Operating Permits
Program. Upon the effective date of this rulemaking, owners or
operators subject to the Federal Operating Permit Program that
modify any NSR authorized sources at their sites will be subject
to the amended requirements of these sections.
PUBLIC COMMENT
The commission held a public hearing on the proposal in Austin
on October 27, 2005. During the public comment period, which
closed on October 31, 2005, the commission received 17 written
comments. All of the commenters opposed the proposal.
RESPONSE TO COMMENTS
EPA, Baker Botts on behalf of the Texas Industry Project (TIP),
Dow Chemical Company (Dow), Association of Electric Compa-
nies of Texas, Inc. (AECT), Texas Pipeline Association (TPA),
Texas Chemical Council (TCC), ExxonMobil Rening and Sup-
ply (ExxonMobil), City of Houston, Department of Health and
Human Services (HDH), TexasGenco, Sempra Texas Services,
LP (Sempra), Texas Instruments (TI), BP Products North Amer-
ica, Inc. (BP), Calpine, Entergy Services, Inc. (Entergy), Inter-
national Paper, JD Consulting, L.P. (JDC), Celanese Chemicals
(Celanese), and the Lone Star Chapter of the Solid Waste Asso-
ciation of North America (TxWANA) submitted written comments
during the public comment period. All of the commenters op-
posed the proposal.
TIP, AECT, TPA, TCC, TexasGenco, TI, BP, Calpine, Entergy,
International Paper, Celanese, and Dow commented that sub-
stantial departures from federal NSR rules introduce confusion
and inconsistencies particularly for companies with multi-state
operations, and the introduction of less exible triggers for fed-
eral NSR generates a competitive disadvantage for affected in-
dustries. They also commented that TCEQ has traditionally kept
federal NSR review separate from permitting procedures under
the TCAA and that changes in federal review do not affect the
established TCEQ permitting program. They also mentioned the
decision of the United States District Court that upheld EPA’s
rules on actual-to-projected actual emissions and plant-wide ap-
plicability limits as further reason not to adopt substantial differ-
ences with the federal NSR reform rules.
TIP, AECT, TPA, TCC, ExxonMobil, TI, BP, Calpine, Entergy, In-
ternational Paper, JDC, Celanese, and Dow commented further
that the commission proposal for PALs defeats the purpose of a
federal PAL by introducing the BACT criterion. PAL applicants
currently holding exible permits could use ten-year old BACT,
while those applicants without a exible permit would require cur-
rent BACT, causing an inequity. Plant units not under a PAL
would be subject to traditional NSR evaluation. They believe
there is not a sound legal basis for applying NSR review to a
portion of a plant or project and is inconsistent with federal rules.
The commenters noted the operational exibility and stakeholder
vetting that are part of the federal rule. TPA also stated that there
were insufcient details on the concept of an east/west split of
the state for the implementation of PALs and stated the federal
plan should be offered statewide. JDC also suggested adding a
provision allowing the conversion of existing exible permits to
PALs.
The commission’s proposal on NSR reform was intended to inte-
grate the federal revisions within an existing state program that
addressed similar situations concerning plant-wide emission lim-
its and baseline emission determinations. The commission also
solicited comments from affected industries on the relative ben-
ets of an integrated program versus an incorporation of the fed-
eral program without substantive changes. It is clear from stake-
holder meetings and public comment that a program matching
the federal rules is the preferred method of accomplishing fed-
eral NSR reform. The commission agrees that it has tradition-
ally approached state NSR permitting separately from federal
NSR requirements. Additionally, the commission determined
that it can continue this approach under federal NSR reform with-
out endangering the attainment of maintenance of NAAQS or
affecting public health. The commission is changing the pro-
posal accordingly to adopt rules implementing the federal pro-
gram on plant-wide applicability limits, actual to projected actual
emissions test, and baseline determination without substantive
changes to the federal model for these programs.
In summary, PALs may now be considered without specic
BACT application to each facility covered under the PAL with a
site-wide PAL established as a sum of each facility’s baseline
emissions. Federal NSR will be required only if there is an
increase sought in the PAL. The rules will allow the use of a
projected actual emission increase instead of potential to emit
in determining project emission increases. Project emission
increases may also be reduced by an amount equal to what may
have been accommodated within a facility’s baseline period.
TIP commented that the proposed rule lacked a regulatory im-
pact analysis. This analysis is required when a major environ-
mental rule exceeds a standard set by federal law unless specif-
ically required under state law. The signicant departures from
federal law regarding PALs and exclusion of compliant emissions
exceeds requirements of federal law.
The commission is adopting rules without substantive difference
from federal rules concerning NSR reform and determined that
additional regulatory impact analysis is not required.
EPA commented that the denition of actual emissions uses a
two-year period where the federal rule uses a 24-month period
and requested clarication as the two terms are not necessarily
identical.
The commission agrees with this comment, and the rule has
been revised by replacing two-year period with 24 months.
TIP and TPA commented that the denition of baseline actual
emissions should use the phrase "rate of emissions" instead of
"average rate of emissions" as it is closer to federal language.
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The commission agrees with the comment, and the phrase "av-
erage rate of actual emissions" has been replaced with "rate of
emissions."
AECT questioned if the term "facility" has the same meaning in
§116.10, and 116.12. Additionally, the term "reviewing authority"
should be replaced with "executive director" throughout the new
language in §116.12.
The term "facility" is based on the TCAA and has the same mean-
ing throughout Chapter 116 unless stated otherwise. The com-
mission agrees that the term "reviewing authority" could be con-
fusing, and it has been replaced with the term "executive direc-
tor" in the denitions for baseline actual emissions and net emis-
sion increase.
TIP, AECT, TPA, TCC, ExxonMobil, Sempra, TI, BP, Calpine, En-
tergy, International Paper, Celanese, and Dow expressed con-
cern that the current rule language will exclude malfunction emis-
sions from any baseline consideration. The commenters stated
that the preamble indicates that the rule language is intended to
include MSS emissions, but it does not clearly accomplish this
and appears to cut off inclusion in 2016. They also stated that
malfunction emissions, if compliant with federal and state rules,
should not be excluded from baseline emissions. They believe
issues associated with the authorization of compliant emissions
should be addressed in upcoming commission rulemakings in
Chapter 101, General Air Quality Rules, and Chapter 116. TIP
also commented that it is not necessary to depart from using
actual emissions as representative of the rst two years of new
source operation. AECT commented that specic language au-
thorizing MSS and emission events should be included in the
denition of baseline actual emissions. TPA suggested adding a
denition of noncompliant emissions.
The federal rule requires that baseline emissions include startup,
shutdown, and malfunctions. EPA requested conrmation that
the commission’s proposal would include these emissions in
determining compliance with SIP-approved permit limits. EPA
questioned whether the commission intended to retroactively
authorize past excess emissions and how baseline emissions
will be determined for sources whose startup, shutdown, and
malfunction emissions have not been previously authorized.
EPA also stated that emissions from startup, shutdown, and
malfunctions are not included in the proposed denition of
projected actual emissions or in the baseline determination of
facilities included under a PAL.
The commission is not changing the rule in response to this
comment. The denition of baseline actual emissions requires
the exclusion of "noncompliant" emissions from baseline calcula-
tions. Baseline MSS emissions may not currently be authorized
but future MSS emissions from the modied or affected facilities
must be authorized.
TIP, TPA, and Dow commented that the proposed denition of
net emissions increase is inconsistent with TCEQ’s recent adop-
tion of eight-hour ozone NSR standards, which allows reductions
made under mass emissions cap and trade programs to be cred-
itable for netting. The proposed denition disallows decreases
that have been relied on in SIPs. AECT and TPA commented
that this denition should refer to the denition of baseline actual
emissions and the inclusion of MSS and malfunction emissions
when calculating a net emission increase. AECT and TPA made
the same comment concerning the denition of project net.
The commission is changing the denitions of net emissions in-
crease and project net in response to this comment. Baseline
actual emissions are referenced in these denitions. Cap and
trade reductions are allowed in netting calculations. The com-
mission does not rely on any facility or site-specic emission de-
crease to demonstrate attainment or reasonable further progress
when using cap and trade programs to provide for emission re-
ductions. A cap and trade program ensures that there must be a
real emission decease somewhere in the air shed if there is an
emission increase. The ve-year netting window ensures that
any emission decreases at a site are contemporaneous with pro-
posed increases.
TPA requested a clarication of the term "enforceable as a prac-
tical matter," as used in the preamble, when assigning credits for
emission reductions.
The commission is changing the rule language in response to
this comment and will use the term "enforceable." Limits that are
enforceable require demonstration through such measures as
documentation, inspection, and monitoring.
AECT commented that the second sentence of §116.12(28)(A)
in the denition of project emission increase concerning calcula-
tion of emission increases should be moved to §116.12(27), the
denition of projected actual emissions. AECT also commented
that the use of "modied" and "affected" are undened and the
phrase "at the stationary source" should be added after "facility"
in the introductory phrase.
The commission is not changing the rule in response to these
comments. The commission determined that the language con-
cerning calculation of emissions is properly located because the
consideration of what emissions could have been accommo-
dated in the baseline period is part of determining the project
emissions increase, not the projected actual emissions. The
terms "modied" and "affected" are used in the EPA rule and
guidance, are consistent with everyday usage, and consistent
with commission practice, and do not require a denition in the
rule. The commenter’s suggestion of adding the phrase "at the
stationary source" would be inconsistent with EPA rules, which
do not limit the project emission increase to facilities at the sta-
tionary source.
AECT commented that the denition of de minimis threshold test
contains the term "major modication threshold" that should be
dened in §116.12.
The commission agrees with this comment and is modifying the
denitions for more consistent and accurate use of terms that
are consistent with federal use. The term "major modication
threshold" has been replaced with "signicant level" in the de-
nition for major modication (including Table I) and the denition
of de minimis threshold test. The signicant level is identied in
the denition for major modication.
AECT commented that the term "federally regulated new source
review pollutant" in §116.12(13) differs signicantly from the
same denition in the federal NSR reform rules. AECT ques-
tioned the basis for the difference.
The commission is changing the rule in response to this com-
ment to add a cited denition containing references to federal
denitions for the determination of a federally regulated NSR pol-
lutant.
AECT commented that the denition of major stationary source
in §116.12(15) contains a sentence stating "a source that is ma-
jor for one PSD pollutant is considered major for all PSD pollu-
tants." AECT stated that there is no support for the sentence in
EPA rules or guidance.
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The commission disagrees that this concept requires change.
The commission modied this sentence to clearly indicate that
a source that has emissions of any federally regulated NSR pol-
lutant greater than the major source level is a major stationary
source for all PSD pollutants. This policy is consistent with the
EPA denition of major stationary source and federal guidance.
AECT commented that the denition of major modication in
§116.12(16) should be changed to indicate that a project emis-
sion increase and the net emission increase must be at or above
the major source threshold for the modication to be considered
major. This concept should also be applied at non-PAL facilities.
The commission is not changing the rule in response to this com-
ment. At major stationary sources, the project emission increase
and the net emission increase must be greater than the signi-
cant level (or threshold) for the modication to be major. If the
source is not major, the project emissions increase must exceed
the major source threshold for the modication to be major. This
is consistent with federal applications.
TxWANA requested clarication that provisions in the denition
of major source in §116.12 exempting the use of alternate fuels
from being considered a major modication would apply to land-
ll-generated gas.
The commission agrees with this comment. The use of landll
gas as an alternate fuel, if that is the only change, would not
constitute a major modication.
EPA questioned whether a signicant emission increase deter-
mination would yield the same result under state and federal
rules.
The commission is not changing the rule in response to this com-
ment. A signicant emission increase would be the same un-
der the commission’s rule as it would be under the federal lan-
guage. Emissions that deviate from those authorized are con-
sidered noncompliant and the treatment of the associated emis-
sions would vary, depending on the circumstances. For exam-
ple, if a unit’s annual operating hours were limited to 2,000, the
allowable emission rate associated with operating beyond 2,000
hours would be considered zero, regardless of whether the tons
per year limit had been exceeded by the source. If the hourly
emission rate had been exceeded, emissions above the hourly
emissions rate would be considered noncompliant and would not
be in the baseline.
EPA requested clarication that the commission consider munic-
ipal incinerators capable of charging 50 tons of refuse per day
as major sources.
The commission considers these municipal incinerators as major
sources.
EPA requested clarication of the provision in the denition of
major modication that allows a change in a facility in a PAL that
causes a signicant increase for a pollutant at a non-PAL facility
to be considered a major modication.
Consistent with its decision to adopt rules equivalent with the
federal PAL, the commission removed this language. Emission
increases will be included in PAL and will constitute a major mod-
ication only if the PAL is exceeded by a signicant level.
EPA requested clarication of the term "federal permit of the
same type" as used in §116.12(18)(A)(ii). Further, there is no
provision stating that an increase or decrease in sulfur dioxide,
particulate matter, or nitrogen oxides occurring before a minor
source baseline date is creditable only if it is required in calcu-
lating the amount of maximum increases that remain available.
The commission is changing the rule in response to these
comments, for clarity, and substituted the term "NSR permit" for
permit of the "same type." The commission is also adding the
EPA-recommended change concerning increases or decreases
in sulfur dioxide, particulate matter, or nitrogen oxides for con-
sistency with federal rules.
EPA questioned why the commission is not allowing credit for
emission decreases in §116.12(18)(C)(iii) if it is relied upon for
issuing a PAL. EPA also questioned why reduction credits cannot
be used in determining an offset ratio if the reduction was used
in issuing a PAL.
Consistent with its decision to adopt rules equivalent with the
federal PAL, the commission removed this language.
EPA commented that the following denitions were not proposed
for the commission’s PAL program and should be added or an
equivalency demonstration provided: allowable emissions,
small emissions unit, major emissions unit, major facility, PAL
effective period, and signicant emissions unit.
Allowable emissions are dened in §116.10. The PAL is being
incorporated into the commission rules in the same manner as
state NSR permits. The PAL permits will have the same ten-year
renewal requirement, and it has not been necessary to dene an
effective period. Consistent with its decision to adopt rules equiv-
alent with the federal PAL, the denitions for major facility, small
facility, and signicant facility have been added. The commis-
sion used the term "facility" as a substitute for "emissions unit"
for consistency with its use of terms. The term "facility" is syn-
onymous with "emissions unit."
EPA commented that the denition of PAL major modication
lacked the federal denitions of major modication and net
emissions increase and requested an equivalency demonstra-
tion based on their exclusion.
The commission is not changing the rule in response to the com-
ment. The EPA denition for PAL major modication contains
language that states "notwithstanding the denitions for major
modication and net emissions increase." These denitions al-
ready exempt PAL facilities so the additional language is unnec-
essary.
EPA commented that the denition of PAL pollutant does not
require that the PAL be established at a major source.
Consistent with its decision to adopt a PAL program equivalent
with the federal model, the commission added the suggested
language to the denition.
EPA commented that §116.121(e) differs from the federal rule
and only requires that information documenting projected actual
emissions and any excluded emissions be available for review
by the executive director and the general public. For equivalency
with the federal rule, all information required under §116.121
must be made available to the executive director and the general
public.
Consistent with its decision to adopt a PAL equivalent with the
federal model, the commission added the necessary language
in this section.
AECT suggested revising the rst sentence in §116.121(a) to
refer to a "project emission increase" because that is a dened
term. A similar change should be made in §116.151.
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The commission did not change §116.121(a) in response to this
comment. The project emission increase must be determined for
every project and is compared to the signicance level. It may be
determined using projected actual emissions and/or excluding
emissions that could have been accommodated in the baseline
and will therefore be subject to the requirements of §116.121. If it
were determined using the potential to emit, these requirements
would not apply.
EPA commented that §116.150 makes nonattainment review in
relation to a change in an area’s attainment status contingent
on the date that a complete permit application is received. This
differs from federal guidance, which bases nonattainment review
on the issuance date of a permit.
In order to remain consistent with federal rules, the commission
removed the date from the rule.
EPA, TIP, and Dow commented that the commission should
modify §116.150(c)(3) to state that any increase in volatile
organic compounds or nitrogen oxides that exceeds the major
modication threshold in the denition of major modication will
be subject to a netting test. Dow stated that the concept could
also be incorporated by adding to the denition of project net in
§116.12.
The commission agreed with the comment, and §116.150(c)(3)
has been revised to clarify when a netting test will be required.
AECT commented that the terms "facility" and "facilities" in
§116.151 should be replaced with "stationary source(s)" and
that the term "modication" is undened. In subsection (c),
the term "aggregated over the contemporaneous period" is
superuous as the concept is included in the dened term "net
emissions increase." AECT made similar comments about the
use of these terms in §116.160 and also suggested that the
term "major source" be replaced with "major stationary source."
The commission disagrees with AECT about the use of the term
"facility." The commission’s current NSR permitting program is
based on the authorization of facilities and the term is dened
in THSC, TCAA, Chapter 382, §382.002(6) and in the commis-
sion’s rules. The use of the term is well-established and causes
no signicant difference in the issuance of PAL permits. The
commission determined that the term is used appropriately in
§116.151 and 116.160. The term "modication" has not been
dened by EPA for NSR and the commission determined that
a Texas denition is not appropriate or necessary because the
term has an accepted meaning, and the term "modication of ex-
isting facility" is dened in TCAA, §382.002(9). The commission
agrees with AECT concerning the use of the term "aggregated
over the contemporaneous period" and the term has been re-
moved from §§116.150, 116.151, and 116.160. The terms "major
source" and "major stationary source" have the same meaning,
and the commission has not made the suggested change.
EPA commented that the commission should conrm that "re-
placement units" as referenced in §116.151 and §116.160 will be
treated as existing units for purposes of federal NSR and emis-
sion reductions from the shutdown of a replaced unit will not be
used for netting or offsets.
The commission agrees with this comment and added denitions
to §116.12 for "Replacement facility" and "Basic design param-
eters" to address EPA concerns.
AECT commented that the understanding is that the date July 1,
1999, in §116.160(c)(1) refers only to the phrase "the denitions
for protection of visibility and promulgated in 40 CFR §51.301"
and does not apply to 40 CFR §52.21. If this is not the case, the
commission will have failed to incorporate 40 CFR §52.21 and
the NSR reform rule adopted in December 2002.
AECT’s understanding is correct; the July 1, 1999, date does not
apply to 40 CFR §52.21.
Dow, Calpine, International Paper, Celanese, and TI commented
that the provision in §116.160(c)(4) requiring a determination to
issue a PSD permit within one year after receipt of a completed
application should be deleted. The commenters agreed that
most permits can be issued within that time frame, but permit
timing should not be added to regulations so as to allow maxi-
mum exibility to resolve complex technical issues.
The commission agrees with this comment and removed the
one-year requirement.
TxWANA commented that the commission should create an
alternative permitting process for landll gas-to-energy projects
that would allow for quicker authorization of those projects that
qualify as major sources or major modications. The com-
menter’s specic suggestion is that the municipal solid waste
landll air standard permit currently proposed as an amendment
to 30 TAC Chapter 330, Municipal Solid Waste, be used as the
base authorization mechanism. Landll gas projects that would
qualify as major would, by rule, be directed into case-by-case
permit review under Chapter 116 but would be exempt from
contested case hearings. TxWANA stated that this abbreviated
process would help promote these environmentally benecial
projects.
The commission did not change the rule in response to this com-
ment. The subject of an abbreviated permitting process for major
source landll gas energy projects was not in the proposal and
thus unavailable for public comment. The commission staff is
evaluating TxWANA’s proposal for a possible future rulemaking.
EPA requested that the commission explain how its permitting
process allowing the establishment of a separate PAL permit
works with the federal requirement to establish a PAL within an
existing permit. The commenter also requested an explanation
of how a partial PAL (one not covering all facilities at a site) will
determine NSR applicability, including netting procedures, for
non-PAL facilities. EPA also requested an explanation of how
conditions in individual permits remain in effect after issuance of
a PAL permit.
The commission is unaware of any requirement to establish the
PAL in an existing NSR permit and expects that most PALs will
be consolidated with an existing state NSR permit. The commis-
sion sees no reason to limit the option of establishing a separate
PAL permit for a site. The commission decided to adopt a PAL
closer to the EPA model so the partial PAL has been removed
as an option. A PAL permit contains the conditions necessary to
satisfy PAL requirements and has no effect on the requirements
associated with any state NSR authorization.
EPA commented that §116.186 requires that each PAL contain
all the requirements of a PAL as listed in 40 CFR §51.165 and
§51.166. It is not clear that the commission’s rule contains this
requirement or the requirement that PAL facilities use a monitor-
ing system meeting the requirements of 40 CFR §51.165(f) and
§51.166(w).
The commission is adopting language consistent with the fed-
eral requirements. To simplify use of this rule, the commission is
including the necessary language in §116.186 rather than adopt
the federal requirements by reference. The language concerning
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monitoring was added as §116.186(b)(4)(C) and (D). The com-
mission also added subsection (b)(10) allowing the extension of
a PAL while an application for renewal is being considered.
TIP commented that language in §116.186(b)(1) - (4) and
§116.186(b)(6) and (7) is not found in the federal PAL rule and
that the commission should deviate from the federal require-
ments only when necessary to integrate PAL into the commis-
sion rules. It made the same comment on §116.186(c)(2)(E),
concerning alternative monitoring approach and subsection
(c)(4), concerning implementation schedules for installation of
BACT or BACT-equivalent controls.
The commission is retaining §116.186(b)(1) - (4) and
§116.186(6) and (7) in this adoption. These paragraphs identify
procedures and requirements for sampling and recordkeeping
that ensure proper communication with the commission and
compliance with the permit and do not conict with the federal
PAL rule. The commission is also retaining §116.186(c)(2)(E)
because it determined alternative monitoring is a part of the
federal PAL rule. The commission did not adopt §116.186(c)(4)
because it was inconsistent with the federal PAL rule.
EPA requested that the commission clarify whether its rule will
establish a PAL based on the application of BACT or baseline
actual emissions of included facilities. It also requested that the
commission explain the use of allowable emissions in place of
potential to emit when considering addition of facilities to a PAL.
EPA commented that the commission’s rules do not contain the
provision requiring subtraction of emission level from a PAL for
permanently shut down facilities.
Consistent with its decision to adopt a PAL equivalent with the
federal model, the commission set the PAL based on baseline
emissions. Facilities in the PAL are still subject to state permit-
ting requirements, including any allowable emissions rate autho-
rized by state law that effectively limits the potential to emit of
that facility. The provision requiring subtraction of emission level
from a PAL for permanently shut down facilities has been added
to §116.188, Plant-wide Applicability Limit.
TIP commented that language in §116.188(1) - (3), concerning
addition of signicance levels to PALs and use of potential to
emit for new facilities added to a PAL is not comparable to the
federal rule and that the commission should deviate from the
federal requirements only when necessary to integrate PAL into
the commission rules.
The commission disagrees with the comment. The federal lan-
guage addresses signicance levels in PALs and the use of po-
tential to emit in 40 CFR §51.165(f)(6) and §51.166(w)(6). The
commission is retaining the language in §116.188(1) and (2).
The commission agrees that §116.188(3) is not necessary and
it has been removed from the rule.
EPA stated that §116.188 has no provisions corresponding to
federal rules for requesting an increase in a PAL and it is un-
aware of a federal requirement to remove baseline emissions of
new or modied facilities from the PAL. EPA also commented
that §116.188(4) discusses regulatory requirements that have a
future compliance date but closes the provision by referring to
requirements that are effective prior to PAL issuance. The com-
menter requested that the commission clarify this provision and
demonstrate how it meets federal requirements.
Consistent with its decision to adopt a version of PAL closer to
the federal model, the commission removed the noted language
that is not required under the federal rules.
EPA stated that §116.190 does not contain a federally equiva-
lent provision that a physical or operational change not causing
an exceedance of a PAL is not subject to federal restrictions on
relaxing enforceable emission limitations to avoid NSR review.
Consistent with its decision to adopt a version of PAL equivalent
to the federal model, the commission added the federally equiv-
alent language as a new subsection (c).
EPA and TIP commented that the federal PAL requirements al-
low the permitting authority to consider the application of BACT
or equivalent technology where a facility proposes to add or mod-
ify units in such a way as to cause an exceedance of the PAL.
Such an increase would be authorized only if the source would
not be able to maintain emissions below the PAL, assuming ap-
plication of BACT or BACT-equivalent controls. EPA requested
an explanation of how the commission’s requirement to install
BACT compares with the federal rule. The commenter also re-
quested that the commission explain how its requirements to in-
crease the PAL compare to the federal rule. TIP stated that the
term "major modication" is used rather than "PAL major modi-
cation" and that a control technology implementation schedule
for BACT went beyond federal requirements.
Consistent with its decision to adopt a PAL equivalent to the fed-
eral model, the commission added §116.192(a)(1) addressing
the issue of potential BACT application when a PAL permit holder
seeks an amendment or alteration.
EPA stated that the commission has not addressed these areas
in its proposed PAL rules: contents of a PAL permit; reopening
a PAL permit; increasing a PAL; revalidation of data used to es-
tablish a PAL; and recordkeeping.
Consistent with its decision to adopt a PAL equivalent to the
federal model, the commission made extensive revisions to
§116.192 that include the requirements for reopening a PAL
permit and increasing a PAL. Additionally, the commission
expanded the recordkeeping requirements in §116.186(b)(4)
to incorporate all the requirements in the EPA rule. Section
116.186 species the contents of a PAL permit and includes
EPA requirements with the addition of §116.186(b)(10). The
revalidation of data used to establish the PAL was in the pro-
posed rule and is found in §116.186(b)(9) of the adopted rule.
EPA commented that the permit alteration and amendment of
provisions in §116.192 must be consistent with the SIP-approved
provisions of §116.116, Changes to Facilities.
The commission disagrees with this comment. Section 116.116
identies requirements associated with the authorization of facil-
ities that emit air contaminants. A PAL permit does not authorize
facilities that emit air contaminants and is not subject to those re-
quirements.
EPA commented that the commission appears to rely on 30 TAC
Chapter 39, Public Notice, to meet the public notice require-
ments for PALs and noted that a second public notice prior to
permit issuance is not required for all air permits and may not
be consistent with federal requirements to notify the public of
the agency’s approval of a permit. EPA also commented that
Chapter 39 has not been approved into the Texas SIP. EPA also
stated that PALs are not referenced in Chapter 39 and requested
a summary of Chapter 39 requirements for initial, renewed, or
amended PALs.
The commission modied §116.194, Public Notice and Com-
ment, to require notication of intent to issue a permit allowing
for public comment and an executive director response. The
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commission determined that they are equivalent to federal no-
tice requirements for PALs. Although Chapter 39 has not been
approved by EPA as a revision to the SIP, the commission treats
the rules, rst submitted in 1999, as SIP requirements. A refer-
ence to PALs in Chapter 39 is not necessary and could not be
added at this adoption because the applicable sections were not
opened for public notice.
EPA commented that the requirements in §116.196 to identify
qualied facilities under §116.10 and to include rolling 12-month
emission rates for non-qualied facilities are not in federal rules
and requested a demonstration that such inclusions result in a
program at least as stringent as the federal PAL. TIP also noted
this difference between the proposal and the federal rule and
urged the commission to adopt the federal PAL without substan-
tive differences.
Consistent with its decision to adopt a PAL equivalent to the fed-
eral model, the commission removed the reference language in
the adopted rule.
EPA commented that §116.196(e)(B) would be clearer if the
commission stated that the PAL is being set at a higher level in
accordance with §116.188(3) and §116.192(a).
The commission agrees with this comment and §116.192(a) has
been referenced as suggested.
EPA commented that §116.198 is not clear on whether a PAL that
is not renewed expires at the end of the PAL effective period in 40
CFR §51.165(f)(9)(B). It also commented that the section does
not have a requirement to include proposed allowable emission
limits for each emission unit within the federal time frame for PAL
renewals or to adjust emissions. The requirement in the section
that requires documentation of technology upgrades is not found
in federal rules.
Consistent with its decision to adopt a PAL equivalent to the
federal model, the commission is adopting EPA’s recommended
additions. The commission removed the language concerning
the documentation of technology upgrades because this require-
ment is not in the federal rule.
AECT commented that §116.610(b) should be revised to refer
to major stationary sources, rather than "major source or major
modication," and also reference §116.12 as the location of the
denition of major modication.
For consistency in the use of terms, the commission is modifying
the appropriate term to refer to major stationary sources and in-
cluded a reference to §116.12 as the location for the denitions
rather than a federal rule reference.
HDH commented that the public comment period was too short
and should be extended with additional hearings in Dallas, Hous-
ton, and Beaumont.
The commission disagrees that the chance for public participa-
tion in development of this proposal was too short. The com-
mission met its legal obligation for length of the public comment
period and conducted two stakeholder meetings during the de-
velopment of this proposal. Representatives of industry and en-
vironmental organizations were invited on both occasions.
HDH commented that it encourages state rules that are more
stringent than the federal. The City of Houston, along with sev-
eral urban areas within the state, is currently classied as nonat-
tainment and it views the more stringent rules as aids toward
achieving attainment, or at least maintaining the severity of the
nonattainment designations.
The commission did not change the rule in response to the com-
ment. Neither state permitting law nor the federal NSR permit-
ting program are designed to be control measures for specic
nonattainment areas. The commission adopted specic rules re-
garding control of nitrogen oxide and volatile organic compound
emissions from facilities in Houston and other nonattainment ar-
eas in its efforts to attain the NAAQS. The commission will con-
sider more stringent rules if air quality goals are not achieved.
TIP, Entergy, Calpine, BP, TI, Celanese, and AECT commented
that beyond the netting change required in response to the Dis-
trict of Columbia Circuit Court decision in State of New York, et al.
v. United States Environmental Protection Agency, the proposed
changes to the existing state Pollution Control Project Standard
Permit are unnecessary and inappropriate.
The commission is not changing the rule language in response
to this comment. In addition to the change concerning netting
on pollution control projects required as a result of this court
decision concerning NSR reform, the commission is adopting
changes to §116.617, which are intended to clarify language
and improve organization and readability. These changes in-
clude grouping similar or related requirements together and or-
dering those groups in a logical progression. To better organize
general requirements for standard permits, the applicable con-
ditions of Chapter 116, Subchapter F, Standard Permits, were
added in subsection (b), and a list of registration requirements
were added to subsection (d) to ensure that all registration in-
formation is submitted. Similarly, subsection (e) incorporates
requirements found in §116.615, General Conditions, and ex-
pands, claries, and focuses them specically for the state pol-
lution control project standard permit.
TIP requested conrmation that the standard permit still autho-
rizes collateral emission increases for state NSR purposes. TIP
commented that §116.617(9) should be retained.
TIP is correct that the pollution control project standard permit
will authorize collateral emission increases. The commission
determined that §116.617(9) is redundant in this adopted ver-
sion of the pollution control project. Projects authorized under
this standard permit will be evaluated through netting for signif-
icance. Any project qualifying as a signicant change will be
referred into the appropriate authorization methods of Chapter
116. Projects remaining below the signicant level are not af-
fected.
EPA commented that it does not consider this a good time for
the commission to adopt any kind of pollution control regulation
because of pending litigation concerning the District of Columbia
Circuit Court decision, which vacated the federal pollution control
project rule.
The commission is not changing the rule in response to this com-
ment. The state pollution control project rule being amended is
independent of the federal pollution control project rule vacated
by the court. The federal rule addressed the issue of exclusion
of pollution control project emissions from federal NSR or PSD
review, a subject not addressed in the state rule. Litigation, ap-
peals, and interpretation of court decisions may not be resolved
for some time, and the commission desires to continue autho-
rizing benecial projects that reduce the quantity and severity of
pollutants emitted to the atmosphere.
EPA requested the commission’s rationale for qualifying the
substitution of compounds as a pollution control project under
§116.617(a)(2)(C).
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The commission determined that substituting compounds used
in manufacturing can reduce or control the amount of pollution
emitted to the atmosphere and is therefore within the original
scope and intent of the pollution control project. This substitution
must be approved by the executive director.
TIP, TPA, TCC, and AECT all commented on §116.617(a)(4),
which requires that past increases authorized under a standard
permit be included in netting. The commenters claim that
the retroactive nature of this requirement is unnecessary and
impractical and request that the requirement only be applied
prospectively.
The commission is not changing the rule in response to this
comment and disagrees that the requirement is unnecessary.
The commission determined that pollution control projects, even
those with incidental emission increases in other contaminants,
are benecial to the environment, and wants to encourage them.
However, in order to remain consistent with the previous rule,
the emission increases and decreases from the pollution control
project must be shown in subsequent site netting exercises. The
requirement for immediate netting on new projects was added as
a result of the District of Columbia Circuit Court decision.
TIP and EPA commented that they will review the pollution con-
trol project for consistency with 40 CFR §51.160 and §51.161.
They asked the commission for a determination of whether the
incidental emission increases resulting from projects could inter-
fere with attainment or maintenance of NAAQS. In addition, EPA
asked how the pollution control project complies with the public
participation requirements of 40 CFR §51.161, particularly con-
cerning §116.617(d)(1)(B), which allows for increases in emis-
sions without public notice.
The commission is not changing the rule in response to these
comments. The new pollution control project contains language
prohibiting incidental emission increases that would prevent
achievement of an NAAQS. Specically, under §116.617(a)(4),
all increases and decreases must be included in netting cal-
culations. If the project emission increases are not below
signicance thresholds for PSD or nonattainment review, the
standard permit cannot be used. For projects under PSD or
nonattainment thresholds, the maximum emission rates identi-
ed in the standard permit registration serve as an enforceable
emission limit.
The executive director uses the 30-day period prior to start of
construction to verify that the collateral emissions are prop-
erly quantied and that there is not a signicant net emission
increase associated with the proposed project. Incidental in-
creases associated with a pollution control project must have
no harmful off-property effects, and the commission determined
that the emission decreases are of benet to the environment.
Based on these conditions, the commission further determined
that a public review of each individual application of the pollution
control project was not necessary and would slow benecial
projects. This is not a new condition of the pollution control
project, and the provision was available for public comment at
the original adoption of the pollution control project and during
this amendment.
TIP, AECT, and Dow commented that the proposed §116.617(f)
requires impacts review upon a mandatory incorporation of the
standard permit into an existing NSR permit. The TCAA does
not require a re-review of project effects on incorporation.
The pollution control project standard permit can be used to
make physical or operational changes at a facility instead of
a permit amendment under §116.110, Applicability, and no
effects review is required for initial construction. An effects
review will be required at the incorporation of the pollution
control project into the NSR permit. The commission is not
adopting the proposed requirement for effects review in this
rulemaking and will continue to examine the issue during the
consideration of additional rulemaking concerning, among other
topics, the incorporation of standard permit and permit by rule
authorizations (Rule Project No. 2005-016-106-PR, proposed
by the commission in the December 30, 2005, issue of the
Texas Register (30 TexReg 8789, 8808).
TIP, AECT, and Dow commented regarding the requirement in
§116.617(b)(2) limiting the start of construction to within 180
days of registration. They stated that the commission tradition-
ally allows up to 18 months to start construction, and reducing
the time allowed is unnecessary and unreasonable. They
suggested that the time allowed be increased to 18 months with
an automatic 18-month extension to be consistent with other
state and federal rules and guidance. Dow also requested that
the commission remove the requirement to notify upon the start
of construction and the start of operation.
The commission agrees with the comment and is modifying the
rule language. The commission is retaining the start of con-
struction and operation notication in order to track construction
progress.
TIP, AECT, and Dow commented that the proposed requirement
that MSS emissions associated with replacement projects can
only be authorized if necessary to the control project and autho-
rized originally is contrary to the initiative to authorize MSS emis-
sions and has no relationship to NSR reform. They also com-
mented that provisions requiring the permitting of predictable
emissions appear to be out of context in this rulemaking and
there was no public notice on the potential scope of such an
authorization. This issue should be deferred to the subsequent
rulemaking on this subject. Dow commented that MSS should
not be addressed in the standard permit.
The commission has not changed the rule in response to this
comment. The commission requires the authorization of MSS
emissions for new pollution control projects. Authorizing MSS
for a replacement project when an initial authorization has not
been made allows the MSS emissions to be included within the
NSR permit without an effects evaluation. Because some pol-
lution control projects can constitute facilities, the commission
determined that the authorization of MSS emissions within the
standard permit is necessary to an accurate review of project
emissions.
TIP, TexasGenco, Sempra, and AECT opposed the deletion of
the provision in §116.617(5), which allows the recovery of lost
capacity caused by a derate resulting from the installation of
control equipment or the implementation of a control technique.
They stated that the language resulted from extensive input from
stakeholders during a previous rulemaking, and asked that the
commission provide a basis for its proposed removal. In addi-
tion, EPA requested that the authorizations be identied that are
referred to as "additional authorizations" in the proposed rule.
TIP specically requested that the standard permit continue to
authorize collateral increases if associated with the replacement
of a control.
The commission agrees with the commenters and is retaining
the language authorizing the recovery and utilization of capacity
lost due to a pollution control project. All production increases
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associated with a pollution control project, not including capacity
recovered, must qualify for and be authorized under §116.110 or
§116.116 prior to the use of the increased capacity. Additional
authorization means a permit amendment under §116.110 or the
use of a permit by rule. The commission agrees that the standard
permit will continue to authorize collateral increases associated
with control replacement.
EPA asked how the commission would address a situation un-
der subsection (d)(1)(B) - (D) where it is determined a pollu-
tion control project results in a control strategy violation or in-
terferes with an NAAQS after construction has begun. It asked
for a demonstration of how the provisions of subparagraphs (B)
- (D) meet the requirements of 40 CFR §51.160(a) and (b). EPA
questioned whether a pollution control project could begin oper-
ation prior to the commission completing an evaluation under 40
CFR §51.160(a) and how the commission would prevent con-
struction of a project. It stated that the subparagraph is not clear
that construction of the pollution control project is solely at the
risk of the owner if the commission does not nd the project
meets 40 CFR §51.160(a). EPA had similar comments concern-
ing §116.617(f)(1)(A).
Because netting is required to show that a project does not trig-
ger PSD or nonattainment reviews, the application of 40 CFR
§51.160(a) should not be necessary. If a project is not con-
structed as represented, the commission has the authority to
take enforcement action if any standard permit conditions are vi-
olated. The commission notes that it is always the responsibility
of the owner or operator to evaluate applicability and determine
compliance with all federal and state rules and regulations.
AECT recommended that the term "registration application" in
§116.617(d)(1) be replaced by "registration" since no application
is required under the standard permit process.
The commission agrees with the comment and made the neces-
sary substitution. The commission further notes that evaluation
of the proposed project requires the submittal of appropriate doc-
umentation.
TIP and AECT commented that the proposed language in
§116.617(d)(1)(B) requiring notication of changes causing
emission increases be submitted 30 days prior to construction
should be deleted. They stated that the commission has not
provided justication for the proposed change and that it is
contrary to the streamlining intent of NSR reform.
The commission is not changing the rule in response to these
comments. Those changes, which include revisions to construc-
tion and increased emissions, should be reported 30 days prior





The amendment is adopted under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC; and under THSC, §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purposes of the TCAA.
The amendment is also adopted under THSC, §382.002, con-
cerning Policy and Purpose, which establishes the commission
purpose to safeguard the state’s air resources, consistent with
the protection of public health, general welfare, and physical
property; §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.051,
concerning Permitting Authority of Commission; Rules, which
authorizes the commission to issue permits and adopt rules
necessary for permits issued under THSC, Chapter 382;
§382.0512, concerning Modication of Existing Facility, which
establishes a modication and its limits; §382.0518, concerning
Preconstruction Permit, which requires that a permit be obtained
from the commission prior to new construction or modication of
an existing facility; and Federal Clean Air Act (FCAA), 42 United
States Code (USC), §§7401 et seq., which requires permits for
construction and operation of new or modied major stationary
sources.
The amendment implements THSC, §§382.002, 382.011,
382.012, 382.051, 382.0512, and 382.0518; and FCAA, 42
USC, §§7401 et seq.
§116.12. Nonattainment and Prevention of Signicant Deterioration
Review Denitions.
Unless specically dened in the Texas Clean Air Act (TCAA) or in
the rules of the commission, the terms used by the commission have
the meanings commonly ascribed to them in the eld of air pollution
control. The terms in this section are applicable to permit review for
major source construction and major source modication in nonattain-
ment areas. In addition to the terms that are dened by the TCAA, and
in §101.1 of this title (relating to Denitions), the following words and
terms, when used in Chapter 116, Subchapter B, Divisions 5 and 6 of
this title (relating to Nonattainment Review and Prevention of Signi-
cant Deterioration Review); and Chapter 116, Subchapter C, Division
1 of this title (relating to Plant-Wide Applicability Limits), have the
following meanings, unless the context clearly indicates otherwise.
(1) Actual emissions--Actual emissions as of a particular
date are equal to the average rate, in tons per year, at which the unit
actually emitted the pollutant during the 24-month period that pre-
cedes the particular date and that is representative of normal source
operation, except that this denition shall not apply for calculating
whether a signicant emissions increase has occurred, or for establish-
ing a plant-wide applicability limit. Instead, paragraph (3) of this sec-
tion relating to baseline actual emissions shall apply for this purpose.
The executive director shall allow the use of a different time period
upon a determination that it is more representative of normal source
operation. Actual emissions shall be calculated using the unit’s actual
operating hours, production rates, and types of materials processed,
stored, or combusted during the selected time period. The executive
director may presume that the source-specic allowable emissions for
the unit are equivalent to the actual emissions, e.g., when the allowable
limit is reective of actual emissions. For any emissions unit that has
not begun normal operations on the particular date, actual emissions
shall equal the potential to emit of the unit on that date.
(2) Allowable emissions--The emissions rate of a station-
ary source, calculated using the maximum rated capacity of the source
(unless the source is subject to federally enforceable limits that restrict
the operating rate, or hours of operation, or both), and the most strin-
gent of the following:
(A) the applicable standards specied in 40 Code of
Federal Regulations Part 60 or 61;
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(B) the applicable state implementation plan emissions
limitation including those with a future compliance date; or
(C) the emissions rate specied as a federally enforce-
able permit condition including those with a future compliance date.
(3) Baseline actual emissions--The rate of emissions, in
tons per year, of a federally regulated new source review pollutant.
(A) For any existing electric utility steam generating
unit, baseline actual emissions means the rate, in tons per year, at which
the unit actually emitted the pollutant during any consecutive 24-month
period selected by the owner or operator within the ve-year period
immediately preceding when the owner or operator begins actual con-
struction of the project. The executive director shall allow the use of
a different time period upon a determination that it is more representa-
tive of normal source operation.
(B) For an existing facility (other than an electric util-
ity steam generating unit), baseline actual emissions means the rate, in
tons per year, at which the facility actually emitted the pollutant during
any consecutive 24-month period selected by the owner or operator
within the ten-year period immediately preceding either the date the
owner or operator begins actual construction of the project, or the date
a complete permit application is received for a permit. The rate shall
be adjusted downward to exclude any emissions that would have ex-
ceeded an emission limitation with which the major stationary source
must currently comply with the exception of those required under 40
Code of Federal Regulations Part 63, had such major stationary source
been required to comply with such limitations during the consecutive
24-month period.
(C) For a new facility, the baseline actual emissions for
purposes of determining the emissions increase that will result from the
initial construction and operation of such unit shall equal zero; and for
all other purposes during the rst two years following initial operation,
shall equal the unit’s potential to emit.
(D) The actual rate shall be adjusted downward to ex-
clude any non-compliant emissions that occurred during the consec-
utive 24-month period. For each regulated new source review pol-
lutant, when a project involves multiple facilities, only one consecu-
tive 24-month period must be used to determine the baseline actual
emissions for the facilities being changed. A different consecutive
24-month period can be used for each regulated new source review
pollutant. The rate shall not be based on any consecutive 24-month pe-
riod for which there is inadequate information for determining annual
emissions, in tons per year, and for adjusting this amount. Baseline
emissions cannot occur prior to November 15, 1990.
(E) The actual emissions rate shall include fugitive
emissions to the extent quantiable. Until March 1, 2016, emissions
previously demonstrated as emissions events or historically exempted
under Chapter 101 of this title (relating to General Air Quality Rules)
may be included to the extent that they have been authorized, or are
being authorized.
(4) Basic design parameters--For a process unit at a steam
electric generating facility, the owner or operator may select as its ba-
sic design parameters either maximum hourly heat input and maximum
hourly fuel consumption rate or maximum hourly electric output rate
and maximum steam ow rate. When establishing fuel consumption
specications in terms of weight or volume, the minimum fuel quality
based on British thermal units content shall be used for determining the
basic design parameters for a coal-red electric utility steam generat-
ing unit. The basic design parameters for any process unit that is not
at a steam electric generating facility are maximum rate of fuel or heat
input, maximum rate of material input, or maximum rate of product
output. Combustion process units will typically use maximum rate of
fuel input. For sources having multiple end products and raw materials,
the owner or operator shall consider the primary product or primary raw
material when selecting a basic design parameter. The owner or opera-
tor may propose an alternative basic design parameter for the source’s
process units to the executive director if the owner or operator believes
the basic design parameter as dened in this paragraph is not appro-
priate for a specic industry or type of process unit. If the executive
director approves of the use of an alternative basic design parameter,
that basic design parameter shall be identied and compliance required
in a condition in a permit that is legally enforceable.
(A) The owner or operator shall use credible informa-
tion, such as results of historic maximum capability tests, design infor-
mation from the manufacturer, or engineering calculations, in estab-
lishing the magnitude of the basic design parameter.
(B) If design information is not available for a process
unit, the owner or operator shall determine the process unit’s basic de-
sign parameter(s) using the maximum value achieved by the process
unit in the ve-year period immediately preceding the planned activ-
ity.
(C) Efciency of a process unit is not a basic design
parameter.
(5) Begin actual construction--In general, initiation of
physical on-site construction activities on an emissions unit that are
of a permanent nature. Such activities include, but are not limited
to, installation of building supports and foundations, laying of under-
ground pipework, and construction of permanent storage structures.
With respect to a change in method of operation, this term refers to
those on-site activities other than preparatory activities that mark the
initiation of the change.
(6) Building, structure, facility, or installation--All of the
pollutant-emitting activities that belong to the same industrial group-
ing, are located in one or more contiguous or adjacent properties, and
are under the control of the same person (or persons under common
control). Pollutant-emitting activities are considered to be part of the
same industrial grouping if they belong to the same "major group" (i.e.,
that have the same two-digit code) as described in the Standard Indus-
trial Classication Manual, 1972, as amended by the 1977 supplement.
(7) Clean coal technology--Any technology, including
technologies applied at the precombustion, combustion, or post-com-
bustion stage, at a new or existing facility that will achieve signicant
reductions in air emissions of sulfur dioxide or oxides of nitrogen
associated with the utilization of coal in the generation of electricity,
or process steam that was not in widespread use as of November 15,
1990.
(8) Clean coal technology demonstration project--A
project using funds appropriated under the heading "Department of
Energy-Clean Coal Technology," up to a total amount of $2.5 billion
for commercial demonstration of clean coal technology, or similar
projects funded through appropriations for the United States Environ-
mental Protection Agency. The federal contribution for a qualifying
project shall be at least 20% of the total cost of the demonstration
project.
(9) Commence--As applied to construction of a major sta-
tionary source or major modication, means that the owner or operator
has all necessary preconstruction approvals or permits and either has:
(A) begun, or caused to begin, a continuous program
of actual on-site construction of the source, to be completed within a
reasonable time; or
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(B) entered into binding agreements or contractual obli-
gations, which cannot be canceled or modied without substantial loss
to the owner or operator, to undertake a program of actual construction
of the source to be completed within a reasonable time.
(10) Construction--Any physical change or change in the
method of operation (including fabrication, erection, installation, de-
molition, or modication of an emissions unit) that would result in a
change in actual emissions.
(11) Contemporaneous period--For major sources the pe-
riod between:
(A) the date that the increase from the particular change
occurs; and
(B) 60 months prior to the date that construction on the
particular change commences.
(12) De minimis threshold test (netting)--A method of de-
termining if a proposed emission increase will trigger nonattainment
or prevention of signicant deterioration review. The summation of
the proposed project emission increase in tons per year with all other
creditable source emission increases and decreases during the contem-
poraneous period is compared to the signicant level for that pollutant.
If the signicant level is exceeded, then prevention of signicant dete-
rioration and/or nonattainment review is required.
(13) Electric utility steam generating unit--Any steam elec-
tric generating unit that is constructed for the purpose of supplying
more than one-third of its potential electric output capacity and more
than 25 megawatts electrical output to any utility power distribution
system for sale. Any steam supplied to a steam distribution system for
the purpose of providing steam to a steam-electric generator that would
produce electrical energy for sale is included in determining the elec-
trical energy output capacity of the affected facility.
(14) Federally regulated new source review pollutant--As
dened in subparagraphs (A) - (D) of this paragraph:
(A) any pollutant for which a national ambient air qual-
ity standard has been promulgated and any constituents or precursors
for such pollutants identied by the United States Environmental Pro-
tection Agency;
(B) any pollutant that is subject to any standard promul-
gated under Federal Clean Air Act (FCAA), §111;
(C) any Class I or II substance subject to a standard pro-
mulgated under or established by FCAA, Title VI; or
(D) any pollutant that otherwise is subject to regulation
under the FCAA; except that any or all hazardous air pollutants either
listed in FCAA, §112 or added to the list under FCAA, §112(b)(2),
which have not been delisted under FCAA, §112(b)(3), are not regu-
lated new source review pollutants unless the listed hazardous air pollu-
tant is also regulated as a constituent or precursor of a general pollutant
listed under FCAA, §108.
(15) Lowest achievable emission rate--For any emitting fa-
cility, that rate of emissions of a contaminant that does not exceed the
amount allowable under applicable new source performance standards
promulgated by the United States Environmental Protection Agency
under 42 United States Code, §7411, and that reects the following:
(A) the most stringent emission limitation that is con-
tained in the rules and regulations of any approved state implementa-
tion plan for a specic class or category of facility, unless the owner or
operator of the proposed facility demonstrates that such limitations are
not achievable; or
(B) the most stringent emission limitation that is
achieved in practice by a specic class or category of facilities,
whichever is more stringent.
(16) Major facility--Any facility that emits or has the po-
tential to emit 100 tons per year or more of the plant-wide applicability
limit (PAL) pollutant in an attainment area; or any facility that emits or
has the potential to emit the PAL pollutant in an amount that is equal
to or greater than the major source threshold for the PAL pollutant in
Table I of this section for nonattainment areas.
(17) Major stationary source--Any stationary source that
emits, or has the potential to emit, a threshold quantity of emissions
or more of any air contaminant (including volatile organic compounds
(VOCs) for which a national ambient air quality standard has been is-
sued. The major source thresholds are identied in Table I of this sec-
tion for nonattainment pollutants and the major source thresholds for
prevention of signicant deterioration pollutants are identied in 40
Code of Federal Regulations (CFR) §51.166(b)(1). A source that emits,
or has the potential to emit a federally regulated new source review pol-
lutant at levels greater than those identied in 40 CFR §51.166(b)(1)
is considered major for all prevention of signicant deterioration pol-
lutants. A major stationary source that is major for VOCs or nitrogen
oxides is considered to be major for ozone. The fugitive emissions of
a stationary source shall not be included in determining for any of the
purposes of this denition whether it is a major stationary source, un-
less the source belongs to one of the categories of stationary sources
listed in 40 CFR §51.165(a)(1)(iv)(C).
(18) Major modication--As follows.
(A) Any physical change in, or change in the method of
operation of a major stationary source that causes a signicant project
emissions increase and a signicant net emissions increase for any fed-
erally regulated new source review pollutant. At a stationary source
that is not major prior to the increase, the increase by itself must equal
or exceed that specied for a major source . At an existing major sta-
tionary source, the increase must equal or exceed that specied for a
major modication to be signicant. The major source and signicant
thresholds are provided in Table I of this section for nonattainment pol-
lutants. The major source and signicant thresholds for prevention of
signicant deterioration pollutants are identied in 40 Code of Federal
Regulations §51.166(b)(1) and (23), respectively.
Figure: 30 TAC §116.12(18)(A)
(B) A physical change or change in the method of op-
eration shall not include:
(i) routine maintenance, repair, and replacement;
(ii) use of an alternative fuel or raw material by rea-
son of an order under the Energy Supply and Environmental Coordina-
tion Act of 1974, §2(a) and (b) (or any superseding legislation) or by
reason of a natural gas curtailment plan under the Federal Power Act;
(iii) use of an alternative fuel by reason of an order
or rule of 42 United States Code, §7425;
(iv) use of an alternative fuel at a steam generating
unit to the extent that the fuel is generated from municipal solid waste;
(v) use of an alternative fuel or raw material by a
stationary source that the source was capable of accommodating before
December 21, 1976 (unless such change would be prohibited under any
federally enforceable permit condition established after December 21,
1976) or the source is approved to use under any permit issued under
regulations approved under this chapter;
(vi) an increase in the hours of operation or in the
production rate (unless the change is prohibited under any federally
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enforceable permit condition that was established after December 21,
1976);
(vii) any change in ownership at a stationary source;
(viii) any change in emissions of a pollutant at a site
that occurs under an existing plant-wide applicability limit;
(ix) the installation, operation, cessation, or removal
of a temporary clean coal technology demonstration project, provided
that the project complies with the state implementation plan and other
requirements necessary to attain and maintain the national ambient air
quality standard during the project and after it is terminated;
(x) for prevention of signicant deterioration review
only, the installation or operation of a permanent clean coal technology
demonstration project that constitutes re-powering, provided that the
project does not result in an increase in the potential to emit of any
regulated pollutant emitted by the unit. This exemption shall apply on
a pollutant-by-pollutant basis; or
(xi) for prevention of signicant deterioration re-
view only, the reactivation of a clean coal-red electric utility steam
generating unit.
(19) Necessary preconstruction approvals or per-
mits--Those permits or approvals required under federal air quality
control laws and regulations and those air quality control laws and
regulations that are part of the applicable state implementation plan.
(20) Net emissions increase--The amount by which the
sum of the following exceeds zero: the project emissions increase plus
any sourcewide creditable contemporaneous emission increases, mi-
nus any sourcewide creditable contemporaneous emission decreases.
Baseline actual emissions shall be used to determine emissions in-
creases and decreases.
(A) An increase or decrease in emissions is creditable
only if the following conditions are met:
(i) it occurs during the contemporaneous period;
(ii) the executive director has not relied on it in issu-
ing a federal new source review permit for the source and that permit
is in effect when the increase in emissions from the particular change
occurs; and
(iii) in the case of prevention of signicant deterio-
ration review only, an increase or decrease in emissions of sulfur diox-
ide, particulate matter, or nitrogen oxides that occurs before the appli-
cable minor source baseline date is creditable only if it is required to be
considered in calculating the amount of maximum allowable increases
remaining available.
(B) An increase in emissions is creditable if it is the re-
sult of a physical change in, or change in the method of operation of a
stationary source only to the extent that the new level of emissions ex-
ceeds the baseline actual emission rate. Emission increases at facilities
under a plant-wide applicability limit are not creditable.
(C) A decrease in emissions is creditable only to the ex-
tent that all of the following conditions are met:
(i) the baseline actual emission rate exceeds the new
level of emissions;
(ii) it is enforceable at and after the time that actual
construction on the particular change begins;
(iii) the executive director has not relied on it in issu-
ing a prevention of signicant deterioration or a nonattainment permit;
(iv) the decrease has approximately the same quali-
tative signicance for public health and welfare as that attributed to the
increase from the particular change; and
(v) in the case of nonattainment applicability analy-
sis only, the state has not relied on the decrease to demonstrate attain-
ment or reasonable further progress.
(D) An increase that results from a physical change at a
source occurs when the emissions unit on which construction occurred
becomes operational and begins to emit a particular pollutant. Any
replacement unit that requires shakedown becomes operational only
after a reasonable shakedown period, not to exceed 180 days.
(21) Offset ratio--For the purpose of satisfying the
emissions offset reduction requirements of 42 United States Code,
§7503(a)(1)(A), the emissions offset ratio is the ratio of total actual
reductions of emissions to total emissions increases of such pollutants.
The minimum offset ratios are included in Table I of this section under
the denition of major modication. In order for a reduction to qualify
as an offset, it must be certied as an emission credit under Chapter
101, Subchapter H, Division 1 or 4 of this title (relating to Emission
Credit Banking or Trading; or Discrete Emission Credit Banking and
Trading), except as provided for in §116.170(b) of this title (relating to
Applicability of Emission Reductions as Offsets). The reduction must
not have been relied on in the issuance of a previous nonattainment or
prevention of signicant deterioration permit.
(22) Plant-wide applicability limit--An emission limitation
expressed, in tons per year, for a pollutant at a major stationary source,
that is enforceable and established in a plant-wide applicability limit
permit under §116.186 of this title (relating to General and Special Con-
ditions).
(23) Plant-wide applicability limit effective date--The date
of issuance of the plant-wide applicability limit permit. The plant-wide
applicability limit effective date for a plant-wide applicability limit es-
tablished in an existing exible permit is the date that the exible permit
was issued.
(24) Plant-wide applicability limit major modica-
tion--Any physical change in, or change in the method of operation
of the plant-wide applicability limit source that causes it to emit the
plant-wide applicability limit pollutant at a level equal to or greater
than the plant-wide applicability limit.
(25) Plant-wide applicability limit permit--The new source
review permit that establishes the plant- wide applicability limit.
(26) Plant-wide applicability limit pollutant--The pollutant
for which a plant-wide applicability limit is established at a major sta-
tionary source.
(27) Potential to emit--The maximum capacity of a station-
ary source to emit a pollutant under its physical and operational design.
Any physical or enforceable operational limitation on the capacity of
the stationary source to emit a pollutant, including air pollution con-
trol equipment and restrictions on hours of operation or on the type or
amount of material combusted, stored, or processed, may be treated as
part of its design only if the limitation or the effect it would have on
emissions is federally enforceable. Secondary emissions, as dened
in 40 Code of Federal Regulations §51.165(a)(1)(viii), do not count in
determining the potential to emit for a stationary source.
(28) Project net--The sum of the following: the project
emissions increase, minus any sourcewide creditable emission de-
creases proposed at the source between the date of application for
the modication and the date the resultant modication begins emit-
ting. Baseline actual emissions shall be used to determine emissions
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increases and decreases. Increases and decreases must meet the cred-
itability criteria listed under the denition of net emissions increase in
this section.
(29) Projected actual emissions--The maximum annual
rate, in tons per year, at which an existing facility is projected to
emit a federally regulated new source review pollutant in any rolling
12-month period during the ve years following the date the facility
resumes regular operation after the project, or in any one of the ten
years following that date, if the project involves increasing the facil-
ity’s design capacity or its potential to emit that federally regulated
new source review pollutant. In determining the projected actual
emissions, the owner or operator of the major stationary source shall
include fugitive emissions to the extent quantiable and shall consider
all relevant information, including, but not limited to, historical
operational data, the company’s own representations, the company’s
expected business activity and the company’s highest projections
of business activity, the company’s lings with the state or federal
regulatory authorities, and compliance plans under the approved state
implementation plan.
(30) Project emissions increase--The sum of emissions in-
creases for each modied or affected facility determined using the fol-
lowing methods:
(A) for existing facilities, the difference between the
projected actual emissions and the baseline actual emissions. In cal-
culating any increase in emissions that results from the project, that
portion of the facility’s emissions following the project that the facil-
ity could have accommodated during the consecutive 24-month period
used to establish the baseline actual emissions and that are also unre-
lated to the particular project, including any increased utilization due
to product demand growth may be excluded from the project emission
increase. The potential to emit from the facility following completion
of the project may be used in lieu of the projected actual emission rate;
and
(B) for new facilities, the difference between the poten-
tial to emit from the facility following completion of the project and
the baseline actual emissions.
(31) Replacement facility--A facility that satises the fol-
lowing criteria:
(A) the facility is a reconstructed unit within the mean-
ing of 40 Code of Federal Regulations §60.15(b)(1), or the facility re-
places an existing facility;
(B) the facility is identical to or functionally equivalent
to the replaced facility;
(C) the replacement does not alter the basic design pa-
rameters of the process unit;
(D) the replaced facility is permanently removed from
the major stationary source, otherwise permanently disabled, or per-
manently barred from operation by a permit that is enforceable. If the
replaced facility is brought back into operation, it shall constitute a
new facility. No creditable emission reductions shall be generated from
shutting down the existing facility that is replaced. A replacement fa-
cility is considered an existing facility for the purpose of determining
federal new source review applicability.
(32) Secondary emissions--Emissions that would occur as
a result of the construction or operation of a major stationary source
or major modication, but do not come from the source or modica-
tion itself. Secondary emissions must be specic, well-dened, quan-
tiable, and impact the same general area as the stationary source or
modication that causes the secondary emissions. Secondary emis-
sions include emissions from any off-site support facility that would
not be constructed or increase its emissions, except as a result of the
construction or operation of the major stationary source or major mod-
ication. Secondary emissions do not include any emissions that come
directly from a mobile source such as emissions from the tail pipe of a
motor vehicle, from a train, or from a vessel.
(33) Signicant facility--A facility that emits or has the po-
tential to emit a plant-wide applicability limit (PAL) pollutant in an
amount that is equal to or greater than the signicant level for that PAL
pollutant.
(34) Small facility--A facility that emits or has the potential
to emit the plant-wide applicability limit (PAL) pollutant in an amount
less than the signicant level for that PAL pollutant.
(35) Stationary source--Any building, structure, facility, or
installation that emits or may emit any air pollutant subject to regulation
under 42 United States Code, §§7401 et seq.
(36) Temporary clean coal technology demonstration
project--A clean coal technology demonstration project that is oper-
ated for a period of ve years or less, and that complies with the state
implementation plan and other requirements necessary to attain and
maintain the national ambient air quality standards during the project
and after it is terminated.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006
Proposal publication date: September 30, 2005
For further information, please call: (512) 239-5017
SUBCHAPTER B. NEW SOURCE REVIEW
PERMITS
DIVISION 1. PERMIT APPLICATION
30 TAC §116.121
STATUTORY AUTHORITY
The new section is adopted under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC; and under THSC, §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purposes of the TCAA. The
new section is also adopted under THSC, §382.002, concern-
ing Policy and Purpose, which establishes the commission pur-
pose to safeguard the state’s air resources, consistent with the
protection of public health, general welfare, and physical prop-
erty; §382.011, concerning General Powers and Duties, which
authorizes the commission to control the quality of the state’s air;
§382.012, concerning State Air Control Plan, which authorizes
the commission to prepare and develop a general, comprehen-
sive plan for the control of the state’s air; §382.051, concerning
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Permitting Authority of Commission; Rules, which authorizes the
commission to issue permits and adopt rules necessary for per-
mits issued under THSC, Chapter 382; §382.0512, concerning
Modication of Existing Facility, which establishes a modica-
tion and its limits; §382.0513, Permit Conditions, which allows
the commission to establish and enforce permit conditions con-
sistent with the TCAA; §382.0518, concerning Preconstruction
Permit, which requires that a permit be obtained from the com-
mission prior to new construction or modication of an existing
facility; and FCAA, 42 USC, §§7401 et seq., which requires per-
mits for construction and operation of new or modied major sta-
tionary sources.
The new section implements THSC, §§382.002, 382.011,
382.012, 382.051, 382.0512, 382.513, and 382.0518; and
FCAA, 42 USC, §§7401 et seq.
§116.121. Actual to Projected Actual and Emissions Exclusion Test
for Emissions Increases.
(a) If projected actual emissions are used or emissions are ex-
cluded from the emission increase resulting from the project, the owner
or operator shall document and maintain a record of the following in-
formation before beginning construction, and this information must be
provided as part of the notication, certication, registration, or appli-
cation submitted to the executive director to claim or apply for state
new source review authorization for the project. If the emissions unit
is an existing electric utility steam generating unit, the owner or oper-
ator shall provide a copy of this information to the executive director
before beginning actual construction:
(1) a description of the project;
(2) identication of the facilities of which emissions of a
federally regulated new source review pollutant could be affected by
the project; and
(3) a description of the applicability test used to determine
that the project is not a major modication for any pollutant, includ-
ing the baseline actual emissions, the projected actual emissions, the
amount of emissions excluded from the project emissions increase and
an explanation for why such amount was excluded, and any netting cal-
culations, if applicable.
(b) If projected actual emissions are used to determine the
project emission increase at a facility, the owner or operator shall
monitor the emissions of any regulated new source review pollutant
that could increase as a result of the project at that facility and calculate
and maintain a record of the annual emissions from that facility, in
tons per year, on a calendar year basis for:
(1) a period of ve years following resumption of regular
operations after the change; or
(2) a period of ten years following resumption of regular
operations after the change if the project increases the design capacity
or potential to emit of that regulated new source review pollutant at that
facility.
(c) If the facility is an electric utility steam generating unit,
the owner or operator shall submit a report to the executive director
within 60 days after the end of each calendar year of which records
must be maintained documenting the unit’s annual emissions during
the calendar year that preceded submission of the report.
(d) If the facility is not an electric utility steam generating unit,
the owner or operator shall submit a report to the executive director if
the annual emissions from the project exceed the baseline actual emis-
sions by a signicant amount for that pollutant, and the emissions ex-
ceed the preconstruction projection for any facility. The report shall be
submitted to the executive director within 60 days after the end of each
calendar year. The report shall contain:
(1) the name, address, and telephone number of the major
stationary source; and
(2) the calculated actual annual emissions.
(e) The owner or operator of the facility shall make the infor-
mation required to be documented and maintained by this section avail-
able for review upon request for inspection by the executive director,
local air pollution control program, and the general public.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006
Proposal publication date: September 30, 2005
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DIVISION 5. NONATTAINMENT REVIEW
PERMITS
30 TAC §116.150, §116.151
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC; and under THSC, §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purposes of the TCAA. The
amendments are also adopted under THSC, §382.002, concern-
ing Policy and Purpose, which establishes the commission pur-
pose to safeguard the state’s air resources, consistent with the
protection of public health, general welfare, and physical prop-
erty; §382.011, concerning General Powers and Duties, which
authorizes the commission to control the quality of the state’s air;
§382.012, concerning State Air Control Plan, which authorizes
the commission to prepare and develop a general, comprehen-
sive plan for the control of the state’s air; §382.051, concerning
Permitting Authority of Commission; Rules, which authorizes the
commission to issue permits and adopt rules necessary for per-
mits issued under THSC, Chapter 382; §382.0512, concerning
Modication of Existing Facility, which establishes a modica-
tion and its limits; §382.0513, Permit Conditions, which allows
the commission to establish and enforce permit conditions con-
sistent with the TCAA; §382.0518, concerning Preconstruction
Permit, which requires that a permit be obtained from the com-
mission prior to new construction or modication of an existing
facility; and FCAA, 42 USC, §§7401 et seq., which requires per-
mits for construction and operation of new or modied major sta-
tionary sources.
The amendments implement THSC, §§382.002, 382.011,
382.012, 382.051, 382.0512, 382.513, and 382.0518; and
FCAA, 42 USC, §§7401 et seq.
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§116.150. New Major Source or Major Modication in Ozone Nonat-
tainment Areas.
(a) This section applies to all new source review authorizations
for new construction or modication of facilities as follows:
(1) for all applications for facilities that will be located in
any area designated as nonattainment for ozone under 42 United States
Code (USC), §§7407 et seq. on the effective date of this section, the
issuance date of the authorization; and
(2) for all applications for facilities that will be located in
counties for which nonattainment designation for ozone under 42 USC
§§7407 et seq. becomes effective after the effective date of this section,
the date the application is administratively complete.
(b) The owner or operator of a proposed new major stationary
source, as dened in §116.12 of this title (relating to Nonattainment and
Prevention of Signicant Deterioration Review Denitions) of volatile
organic compound (VOC) emissions or nitrogen oxides (NO
x
) emis-
sions, or the owner or operator of an existing stationary source of VOC
or NO
x
emissions that will undergo a major modication, as dened
in §116.12 of this title with respect to VOC or NO
x
, shall meet the re-
quirements of subsection (e)(1) - (4) of this section, except as provided
in subsection (f) of this section. Table I, located in the denition of
major modication in §116.12 of this title, species the various clas-
sications of nonattainment along with the associated emission levels
that designate a major stationary source and signicant level for those
classications.
(c) Except as noted in subsection (f) of this section regarding
NO
x
, the de minimis threshold test (netting) is required for all modi-
cations to existing major sources of VOC or NO
x
, unless at least one of
the following conditions are met:
(1) the proposed emissions increases associated with a
project, without regard to decreases, is less than ve tons per year (tpy)
of the individual nonattainment pollutant in areas classied under
Federal Clean Air Act (FCAA), Title I, Part D, Subpart 2 (42 USC,
§7511) classied as Serious or Severe;
(2) the proposed emissions increases associated with a
project, without regard to decreases, is less than 40 tpy of the indi-
vidual nonattainment pollutant in areas classied under FCAA, Title
I, Part D, Subpart 1 (42 USC, §7502) and for those under FCAA,
Title I, Part D, Subpart 2 (42 USC, §7511) classied as Marginal or
Moderate; or
(3) the project emissions increases are less than the signif-
icant level stated in Table I located in the denition of major modi-
cation in §116.12 of this title and when coupled with project actual
emissions decreases for the same pollutant, summed as the project net,
are less than or equal to zero tpy.
(d) For the Houston-Galveston-Brazoria, Dallas-Fort Worth,
and Beaumont-Port Arthur eight-hour ozone nonattainment areas, if
the United States Environmental Protection Agency promulgates rules
requiring new source review permit applications in these areas to be
evaluated for nonattainment new source review according to that area’s
one-hour standard classication, except as noted in subsection (b) of
this section regarding NO
x
, the de minimis threshold test (netting) is
required for all modications to existing major sources of VOC or NO
x
in that area, unless at least one of the following conditions is met:
(1) the proposed emissions increases associated with
a project, without regard to decreases, is less than ve tpy of the
individual nonattainment pollutant; or
(2) the project emissions increases are less than the signif-
icant level stated in Table I located in the denition of major modi-
cation in §116.12 of this title and when coupled with project actual
emissions decreases for the same pollutant, summed as the project net,
are less than or equal to zero tpy.
(e) In applying the de minimis threshold test, if the net emis-
sions increases are greater than the signicant levels stated in Table I
located in the denition of major modication in §116.12 of this title,
the following requirements apply.
(1) The proposed facility shall comply with the lowest
achievable emission rate (LAER) as dened in §116.12 of this title
for the nonattainment pollutants for which the facility is a new major
source or major modication except as provided in paragraph (3)(B)
of this subsection and except for existing major stationary sources that
have a potential to emit (PTE) of less than 100 tpy of the applicable
nonattainment pollutant. For these sources, best available control
technology (BACT) can be substituted for LAER. LAER shall other-
wise be applied to each new facility and to each existing facility at
which the net emissions increase will occur as a result of a physical
change or change in method of operation of the unit.
(2) All major stationary sources owned or operated by the
applicant (or by any person controlling, controlled by, or under com-
mon control with the applicant) in the state must be in compliance or
on a schedule for compliance with all applicable state and federal emis-
sion limitations and standards.
(3) At the time the new or modied facility or facilities
commence operation, the emissions increases from the new or mod-
ied facility or facilities must be offset. The proposed facility shall
use the offset ratio for the appropriate nonattainment classication as
dened in §116.12 of this title and shown in Table I located in the def-
inition of major modication in §116.12 of this title. Internal offsets
that are generated at the source and that otherwise meet all creditabil-
ity criteria can be applied as follows.
(A) Major stationary sources with a PTE of less than
100 tpy of an applicable nonattainment pollutant are not required to
undergo nonattainment new source review under this section, if the
project increases are offset with internal offsets at a ratio of at least
1.3 to 1.
(B) Major stationary sources with a PTE of greater than
or equal to 100 tpy of an applicable nonattainment pollutant can sub-
stitute BACT for LAER, if the project increases are offset with internal
offsets at a ratio of at least 1.3 to 1. Internal offsets used in this manner
can also be applied to satisfy the offset requirement.
(4) In accordance with the FCAA, the permit application
must contain an analysis of alternative sites, sizes, production pro-
cesses, and control techniques for the proposed source. The analysis
must demonstrate that the benets of the proposed location and source
conguration signicantly outweigh the environmental and social costs
of that location.
(f) For sources located in the El Paso ozone nonattainment area
as dened in §101.1 of this title (relating to Denitions), the require-
ments of this section do not apply to NO
x
emissions.
§116.151. New Major Source or Major Modication in Nonattain-
ment Area Other Than Ozone.
(a) This section applies to applications for new construction
or modication of facilities located in a designated nonattainment area
for an air contaminant other than ozone. The owner or operator of a
proposed new or modied facility that will be a new major stationary
source for that nonattainment air contaminant, or the owner or operator
of an existing major stationary source that will undergo a major modi-
cation with respect to that nonattainment air contaminant, shall meet
the additional requirements of subsection (c)(1) - (4) of this section.
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Table I located in the denition of major modication in §116.12 of
this title (relating to Nonattainment and Prevention of Signicant De-
terioration Review Denitions) species the various classications of
nonattainment along with the associated emission levels that designate
a major stationary source.
(b) The de minimis threshold test (netting) is required for all
modications to existing major sources of federally regulated new
source review pollutants, unless the proposed emissions increases
associated with a project, without regard to decreases, are less than
the major modication threshold for the pollutant identied in Table I
located in the denition of major modication in §116.12 of this title.
(c) In applying the de minimis threshold test, if the net emis-
sions increases are greater than the major modication levels stated in
Table I located in the denition of major modication in §116.12 of
this title, the following requirements apply.
(1) The proposed facility shall comply with the lowest
achievable emission rate (LAER) as dened in §116.12 of this title
for the nonattainment pollutants for which the facility is a new major
source or major modication. LAER shall be applied to each new
facility and to each existing facility at which the net emissions increase
will occur as a result of a physical change or change in method of
operation of the unit.
(2) All major stationary sources owned or operated by the
applicant (or by any person controlling, controlled by, or under com-
mon control with the applicant) in the state shall be in compliance or
on a schedule for compliance with all applicable state and federal emis-
sion limits and standards.
(3) At the time the new or modied facility or facilities
commence operation, the emission increases from the new or modied
facility or facilities shall be offset. The proposed facility shall use the
offset ratio for the appropriate nonattainment classication as dened
in §116.12 of this title and shown in Table I located in the denition of
major modication in §116.12 of this title.
(4) In accordance with the Federal Clean Air Act, the per-
mit application shall contain an analysis of alternative sites, sizes, pro-
duction processes, and control techniques for the proposed source. The
analysis shall demonstrate that the benets of the proposed location and
source conguration signicantly outweigh the environmental and so-
cial costs of that location.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006
Proposal publication date: September 30, 2005
For further information, please call: (512) 239-5017




The amendment is adopted under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC; and under THSC, §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purposes of the TCAA.
The amendment is also adopted under THSC, §382.002, con-
cerning Policy and Purpose, which establishes the commission
purpose to safeguard the state’s air resources, consistent with
the protection of public health, general welfare, and physical
property; §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.051,
concerning Permitting Authority of Commission; Rules, which
authorizes the commission to issue permits and adopt rules
necessary for permits issued under THSC, Chapter 382;
§382.0512, concerning Modication of Existing Facility, which
establishes a modication and its limits; §382.0513, Permit
Conditions, which allows the commission to establish and
enforce permit conditions consistent with the TCAA; §382.0518,
concerning Preconstruction Permit, which requires that a permit
be obtained from the commission prior to new construction or
modication of an existing facility; and FCAA, 42 USC, §§7401
et seq., which requires permits for construction and operation of
new or modied major stationary sources.
The amendment implements THSC, §§382.002, 382.011,
382.012, 382.051, 382.0512, 382.513, and 382.0518; and
FCAA, 42 USC, §§7401 et seq.
§116.160. Prevention of Signicant Deterioration Requirements.
(a) Each proposed new major source or major modication in
an attainment or unclassiable area shall comply with the requirements
of this section. The owner or operator of a proposed new or modied
facility that will be a new major stationary source for the prevention
of signicant deterioration air contaminant shall meet the additional
requirements of subsection (c)(1) - (4) of this section.
(b) The de minimis threshold test (netting) is required for all
modications to existing major sources of federally regulated new
source review pollutants, unless the proposed emissions increases
associated with a project, without regard to decreases, are less than
major modication thresholds for the pollutant identied in 40 Code
of Federal Regulations (CFR) §52.21(b)(23).
(c) In applying the de minimis threshold test (netting), if the
net emissions increases are greater than the major modication levels
for the pollutant identied in 40 CFR 52.21(b)(23), the following re-
quirements apply.
(1) In addition to those denitions in §116.12 of this ti-
tle (relating to Nonattainment and Prevention of Signicant Deterio-
ration Review Denitions) the following denitions from prevention
of signicant deterioration of air quality regulations promulgated by
the United States Environmental Protection Agency (EPA) in 40 CFR
§52.21 and the denitions for protection of visibility and promulgated
in 40 CFR §51.301 as amended July 1, 1999, are incorporated by ref-
erence:
(A) 40 CFR §52.21(b)(13) - (15), concerning baseline
concentrations, dates, and areas;
(B) 40 CFR §52.21(b)(19), concerning innovative con-
trol technology; and
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(C) 40 CFR §52.21(b)(24) - (28), concerning federal
land manager, terrain, and Indian reservations/governing bodies.
(2) The following requirements from prevention of signi-
cant deterioration of air quality regulations promulgated by the EPA in
40 CFR §52.21 are hereby incorporated by reference:
(A) 40 CFR §52.21(c) - (i), concerning increments, am-
bient air ceilings, restrictions on area classications, exclusions from
increment consumption, redesignation, stack heights, and exemptions;
(B) 40 CFR §52.21(k), concerning source impact anal-
ysis;
(C) 40 CFR §52.21(m) - (p), concerning air quality
analysis, source information, additional impact analysis, and sources
impacting federal Class I areas; and
(D) 40 CFR §52.21(v), concerning innovative technol-
ogy.
(3) The term "facility" shall replace the words "emissions
unit" in the referenced sections of the CFR.
(4) The term "executive director" shall replace the word
"administrator" in the referenced sections of the CFR except in 40 CFR
§52.21(g) and (v).
(d) All estimates of ambient concentrations required under this
subsection shall be based on the applicable air quality models and mod-
eling procedures specied in the EPA Guideline on Air Quality Models,
as amended, or models and modeling procedures currently approved by
the EPA for use in the state program, and other specic provisions made
in the prevention of signicant deterioration state implementation plan.
If the air quality impact model approved by the EPA or specied in the
guideline is inappropriate, the model may be modied or another model
substituted on a case-by-case basis, or a generic basis for the state pro-
gram, where appropriate. Such a change shall be subject to notice and
opportunity for public hearing and written approval of the administra-
tor of the EPA.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006
Proposal publication date: September 30, 2005
For further information, please call: (512) 239-5017
SUBCHAPTER C. HAZARDOUS AIR
POLLUTANTS: REGULATIONS GOVERNING
CONSTRUCTED OR RECONSTRUCTED
MAJOR SOURCES (FCAA, §112(g), 40 CFR
PART 63)
30 TAC §§116.180 - 116.183
STATUTORY AUTHORITY
The repeals are adopted under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC; and under THSC, §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purposes of the TCAA. The
repeals are also adopted under THSC, §382.002, concerning
Policy and Purpose, which establishes the commission pur-
pose to safeguard the state’s air resources, consistent with
the protection of public health, general welfare, and physical
property; §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.051,
concerning Permitting Authority of Commission; Rules, which
authorizes the commission to issue permits and adopt rules
necessary for permits issued under THSC, Chapter 382;
§382.0512, concerning Modication of Existing Facility, which
establishes a modication and its limits; §382.0513, Permit
Conditions, which allows the commission to establish and
enforce permit conditions consistent with the TCAA; §382.0518,
concerning Preconstruction Permit, which requires that a permit
be obtained from the commission prior to new construction or
modication of an existing facility; and FCAA, 42 USC, §§7401
et seq., which requires permits for construction and operation of
new or modied major stationary sources.
The repeals implement THSC, §§382.002, 382.011, 382.012,
382.051, 382.0512, 382.513, and 382.0518; and FCAA, 42
USC, §§7401 et seq.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006
Proposal publication date: September 30, 2005
For further information, please call: (512) 239-5017
SUBCHAPTER C. PLANT-WIDE
APPLICABILITY LIMITS
DIVISION 1. PLANT-WIDE APPLICABILITY
LIMITS
30 TAC §§116.180, 116.182, 116.184, 116.186, 116.188,
116.190, 116.192, 116.194, 116.196, 116.198
STATUTORY AUTHORITY
The new sections are adopted under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its powers
and duties under the TWC; and under THSC, §382.017, con-
cerning Rules, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA. The new
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sections are also adopted under THSC, §382.002, concerning
Policy and Purpose, which establishes the commission purpose
to safeguard the state’s air resources, consistent with the pro-
tection of public health, general welfare, and physical property;
§382.011, concerning General Powers and Duties, which au-
thorizes the commission to control the quality of the state’s air;
§382.012, concerning State Air Control Plan, which authorizes
the commission to prepare and develop a general, comprehen-
sive plan for the control of the state’s air; §382.051, concerning
Permitting Authority of Commission; Rules, which authorizes the
commission to issue permits and adopt rules necessary for per-
mits issued under THSC, Chapter 382; §382.0512, concerning
Modication of Existing Facility, which establishes a modica-
tion and its limits; §382.0513, Permit Conditions, which allows
the commission to establish and enforce permit conditions con-
sistent with the TCAA; §382.0518, concerning Preconstruction
Permit, which requires that a permit be obtained from the com-
mission prior to new construction or modication of an existing
facility; and FCAA, 42 USC, §§7401 et seq., which requires per-
mits for construction and operation of new or modied major sta-
tionary sources.
The new sections implement THSC, §§382.002, 382.011,
382.012, 382.051, 382.0512, 382.513, and 382.0518; and
FCAA, 42 USC, §§7401 et seq.
§116.180. Applicability.
(a) The following requirements apply to a plant-wide applica-
bility limit (PAL) permit.
(1) Only one PAL may be issued for each pollutant at an
account site.
(2) A PAL permit may include more than one PAL.
(3) A PAL permit may not cover facilities at more than one
source.
(4) A PAL permit may be consolidated with a new source
review permit at the source.
(b) The new owner of a major stationary source shall comply
with §116.110(e) of this title (relating to Applicability), provided that
all facilities covered by a PAL permit change ownership at the same
time and to the same person, or both the new owner and existing permit
holder must obtain a PAL permit alteration allocating the emission prior
to the transfer of the permit by the commission. After the sale of a
facility, or facilities, but prior to the transfer of a permit requiring a
permit alteration, the original PAL permit holder remains responsible
for ensuring compliance with the existing PAL permit and all rules and
regulations of the commission.
(c) The owner of the facility, group of facilities, or account
or the operator of the facility, group of facilities, or account that is
authorized to act for the owner is responsible for complying with this
section, except as provided by subsection (b) of this section.
§116.182. Plant-wide Applicability Limit Permit Application.
Any application for a new plant-wide applicability limit (PAL) permit
or PAL permit amendment must be completed and signed by an au-
thorized representative. In order to be granted a PAL permit or PAL
permit amendment, the owner or operator of the proposed facility shall
submit information to the commission that demonstrates that all of the
following information is submitted:
(1) a list of all facilities, including their registration or per-
mit number to be included in the PAL, their potential to emit, and the
expected maximum capacity. In addition, the owner or operator of the
source shall indicate which, if any, federal or state applicable require-
ments, emission limitations, or work practices apply to each unit;
(2) calculations of the baseline actual emissions with sup-
porting documentation;
(3) the calculation procedures that the permit holder pro-
poses to use to convert the monitoring system data to monthly emis-
sions and annual emissions based on a 12-month rolling total for each
month; and
(4) the monitoring and recordkeeping proposed satisfy the
requirements of §116.186 of this title (relating to General and Special
Conditions) for each PAL.
§116.186. General and Special Conditions.
(a) The plant-wide applicability limit (PAL) will impose an
annual emission limitation in tons per year, that is enforceable for all
facilities included in the PAL. For each month during the PAL effec-
tive period after the rst 12 months of establishing a PAL, the major
stationary source owner or operator shall demonstrate that the sum of
the monthly emissions from each facility under the PAL for the previ-
ous 12 consecutive months is less than the PAL (a 12-month average,
rolled monthly). For each month during the rst 11 months from the
PAL effective date, the major stationary source owner or operator shall
demonstrate that the sum of the preceding monthly emissions from the
PAL effective date for each facility under the PAL is less than the PAL.
Each PAL must include emissions of only one pollutant. The PAL must
include all emissions, including fugitive emissions, to the extent quan-
tiable, from all facilities included in the PAL that emit or have the
potential to emit the PAL pollutant.
(b) The following general conditions are applicable to every
PAL permit.
(1) Applicability. This section does not authorize any fa-
cility to emit air pollutants but establishes an annual emissions level
below which new and modied facilities will not be subject to federal
new source review for that pollutant.
(2) Sampling requirements. If sampling of stacks or
process vents is required, the PAL permit holder shall contact the
commission’s Ofce of Compliance and Enforcement prior to sam-
pling to obtain the proper data forms and procedures. All sampling
and testing procedures must be approved by the executive director and
coordinated with the appropriate regional ofce of the commission.
The PAL permit holder is also responsible for providing sampling
facilities and conducting the sampling operations or contracting with
an independent sampling consultant.
(3) Equivalency of methods. The permit holder shall
demonstrate the equivalency of emission control methods, sampling
or other emission testing methods, and monitoring methods proposed
as alternatives to methods indicated in the conditions of the PAL
permit. Alternative methods must be applied for in writing and must
be reviewed and approved by the executive director prior to their use
in fullling any requirements of the permit.
(4) Recordkeeping and reporting.
(A) A copy of the PAL permit along with information
and data sufcient to demonstrate continuous compliance with the
emission caps contained in the PAL permit must be maintained in a
le at the plant site and made available at the request of personnel
from the commission or any air pollution control program having
jurisdiction. For facilities that normally operate unattended, this
information must be maintained at the nearest staffed location within
Texas specied by the permit holder in the permit application. This
information must include, but is not limited to, emission cap and
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individual emission limitation calculations based on a 12-month
rolling basis and production records and operating hours. Additional
recordkeeping requirements may be specied in special conditions
attached to the PAL permit.
(B) The owner or operator shall retain a copy of the PAL
permit application and any applications for revisions to the PAL, each
annual certication of compliance under §122.146 of this title (relating
to Compliance Certication Terms and Conditions), and the data relied
on in certifying the compliance for the duration of the PAL plus ve
years.
(C) A semiannual report shall be submitted to the exec-
utive director within 30 days of the end of each reporting period that
contains:
(i) the identication of owner and operator and the
permit number;
(ii) total annual emissions (in tons per year) based
on a 12-month rolling total for each month in the reporting period;
(iii) all data relied upon, including, but not limited
to, any quality assurance or quality control data, in calculating the
monthly and annual PAL pollutant emissions;
(iv) a list of any facility modied or added to the
major stationary source during the preceding six-month period;
(v) the number, duration, and cause of any devia-
tions or monitoring malfunctions (other than the time associated with
zero and span calibration checks), and any corrective action taken. This
may be satised by referencing the PAL permit number in the semian-
nual report for the site submitted under §122.145 of this title (relating
to Reporting Terms and Conditions);
(vi) a notication of a shutdown of any monitoring
system, whether the shutdown was permanent or temporary, the reason
for the shutdown, the anticipated date that the monitoring system will
be fully operational or replaced with another monitoring system, and
whether the emissions unit monitored by the monitoring system con-
tinued to operate, and the calculation of the emissions of the pollutant
or the number determined by method included in the permit; and
(vii) a signed statement by the responsible ofcial
certifying the truth, accuracy, and completeness of the information pro-
vided in the report.
(D) The owner or operator shall submit the results of
any revalidation test or method to the executive director within three
months after completion of such test or method.
(5) Maintenance of emission control. The facilities cov-
ered by the PAL permit will not be operated unless all air pollution
emission capture and abatement equipment is maintained in good
working order and operating properly during normal facility opera-
tions.
(6) Compliance with rules. Acceptance of a PAL permit
by a permit applicant constitutes an acknowledgment and agreement
that the holder will comply with all rules and orders of the commission
issued in conformity with the Texas Clean Air Act and the conditions
precedent to the granting of the permit. If more than one state or federal
rule or PAL permit condition is applicable, the most stringent limit or
condition will govern and be the standard by which compliance must be
demonstrated. Acceptance includes consent to the entrance of commis-
sion employees and agents into the permitted premises at reasonable
times to investigate conditions relating to the emission or concentra-
tion of air contaminants, including compliance with the PAL permit.
(7) Effective period. A PAL is effective for ten years.
(8) Absence of monitoring data. A source owner or opera-
tor shall record and report maximum potential emissions without con-
sidering enforceable emission limitations or operational restrictions for
a facility during any period of time that there is no monitoring data, un-
less another method for determining emissions during such periods is
specied in the PAL permit special conditions.
(9) Revalidation. All data used to establish the PAL pol-
lutant must be revalidated through performance testing or other scien-
tically valid means approved by the executive director. Such testing
must occur at least once every ve years after issuance of the PAL.
(10) Renewal. If a PAL renewal application is submitted to
the executive director in accordance with §116.196 of this title (relating
to Renewal of a Plant-wide Applicability Limit Permit), the PAL shall
not expire at the end of the PAL effective period. It shall remain in
effect until a renewed PAL permit is issued by the executive director
or the application is voided.
(c) Each PAL permit must include special conditions that sat-
isfy the following requirements.
(1) The PAL monitoring system must accurately determine
all emissions of the PAL pollutant in terms of mass per unit of time.
Any monitoring system authorized for use in the PAL permit must be
based on sound science and meet generally acceptable scientic proce-
dures for data quality and manipulation. Additionally, the information
generated by such a system must meet minimum legal requirements for
admissibility in a judicial proceeding to enforce the PAL permit.
(2) The PAL monitoring system must employ one or more
of the general monitoring approaches meeting the minimum require-
ments as described in subparagraphs (A) - (D) of this paragraph.
(A) An owner or operator using mass balance calcula-
tions to monitor PAL pollutant emissions from activities using coating
or solvents shall meet the following requirements:
(i) provide a demonstrated means of validating the
published content of the PAL pollutant that is contained in, or created
by, all materials used in or at the facility;
(ii) assume that the facility emits all of the PAL pol-
lutant that is contained in, or created by, any raw material or fuel used in
or at the facility, if it cannot otherwise be accounted for in the process;
and
(iii) where the vendor of a material or fuel that is
used in or at the facility publishes a range of pollutant content from such
material, the owner or operator shall use the highest value of the range
to calculate the PAL pollutant emissions unless the executive director
determines that there is site-specic data or a site-specic monitoring
program to support another content within the range.
(B) An owner or operator using a continuous emission
monitoring system (CEMS) to monitor PAL pollutant emissions shall
meet the following requirements.
(i) The CEMS must comply with applicable perfor-
mance specications found in 40 Code of Federal Regulations Part 60,
Appendix B.
(ii) The CEMS must sample, analyze, and record
data at least every 15 minutes while the emissions unit is operating.
(C) An owner or operator using continuous parameter
monitoring system (CPMS) or predictive emission monitoring system
(PEMS) to monitor PAL pollutant emissions shall meet the following
requirements.
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(i) The CPMS or the PEMS must be based on cur-
rent site-specic data demonstrating a correlation between the moni-
tored parameter(s) and the PAL pollutant emissions across the range of
operation of the facility.
(ii) Each CPMS or PEMS must sample, analyze, and
record data at least every 15 minutes or at another less frequent interval
approved by the executive director, while the facility is operating.
(D) An owner or operator using emission factors to
monitor PAL pollutant emissions shall meet the following require-
ments.
(i) All emission factors must be adjusted, if appro-
priate, to account for the degree of uncertainty or limitations in the
factors’ development.
(ii) The facility must operate within the designated
range of use for the emission factor, if applicable.
(iii) If technically practicable, the owner or operator
of a signicant facility that relies on an emission factor to calculate
PAL pollutant emissions shall conduct validation testing to determine a
site-specic emission factor within six months of PAL permit issuance,
unless the executive director determines that testing is not required.
(E) An alternative monitoring approach must meet the
requirements in paragraph (1) of this subsection and be approved by
the executive director.
(3) Where an owner or operator of a facility cannot demon-
strate a correlation between a monitored parameter(s) and the PAL pol-
lutant emissions rate at all operating points of the facility, the executive
director shall:
(A) establish default value(s) for determining compli-
ance with the PAL based on the highest potential emissions reasonably
estimated at such operating point(s); or
(B) determine that operation of the facility during op-
erating conditions when there is no correlation between monitored pa-
rameter(s) and the PAL pollutant emissions is a violation of the PAL.
§116.188. Plant-wide Applicability Limit.
The plant-wide applicability limit (PAL) is the sum of the baseline ac-
tual emissions of the PAL pollutant for each existing facility at the
source to be covered. The allowable emission rate may be used for
facilities that did not exist in the baseline period. Baseline actual emis-
sions from facilities that were permanently shut down after the baseline
period must be subtracted from the baseline emissions rate.
(1) An amount equal to the applicable signicant level for
the PAL pollutant may be added to the baseline actual emissions when
establishing the PAL.
(2) When establishing the PAL level for a PAL pollutant,
only one consecutive 24-month period must be used to determine the
baseline actual emissions for all existing facilities. However, a differ-
ent consecutive 24-month period may be used for each different PAL
pollutant.
(3) The executive director shall specify a reduced PAL
level(s) in the PAL permit, to become effective on the future
compliance date(s) of any applicable federal or state regulatory
requirement(s).
§116.190. Federal Nonattainment and Prevention of Signicant De-
terioration Review.
(a) An increase in emissions from operational or physical
changes at a facility covered by a plant-wide applicability limit (PAL)
permit is insignicant, for the purposes of federal new source review
under this subchapter, if the increase does not exceed the PAL.
(b) At no time are emissions reductions of a PAL pollutant that
occur during the PAL effective period creditable as decreases for pur-
poses of offsets, unless the level of the PAL is reduced by the amount
of such emissions reductions and such reductions would be creditable
in the absence of the PAL.
(c) A physical or operational change not causing an ex-
ceedance of a PAL is not subject to federal restrictions on relaxing
enforceable emission limitations to avoid new source review.
§116.192. Amendments and Alterations.
(a) Any increase in a plant-wide applicability limit (PAL) must
be made through amendment. Amendment applications must also in-
clude the information identied in §116.182 of this title (relating to
Plant-wide Applicability Limit Permit Application) for new and mod-
ied facilities contributing to the increase in emissions so as to cause
the major stationary source’s emissions to equal or exceed its PAL and
are subject to the public notice requirements under §116.194 of this ti-
tle (relating to Public Notice and Comment).
(1) As part of this application, the major stationary source
owner or operator shall demonstrate that the sum of the baseline actual
emissions of the small facilities, plus the sum of the baseline actual
emissions of the signicant and major facilities assuming application
of best available control technology (BACT) equivalent controls, plus
the sum of the allowable emissions of the new or modied facilities
exceeds the PAL. The level of control that would result from BACT
equivalent controls on each signicant or major facility shall be deter-
mined by conducting a new BACT analysis at the time the application
is submitted, unless the facility is currently required to comply with
a BACT or lowest achievable emission rate (LAER) requirement that
was established within the preceding ten years. In such a case, the as-
sumed control level for that emissions unit shall be equal to the level of
BACT or LAER with which that emissions unit must currently comply.
(2) The owner or operator shall obtain a federal new source
review permit for all facilities contributing to the increase in emissions
so as to cause the major stationary source’s emissions to equal or exceed
its PAL, regardless of the magnitude of the emissions increase. These
facilities shall comply with any emissions requirements resulting from
the major new source review process.
(3) The PAL permit shall require that the increased PAL
level be effective on the day any emission unit that is part of the PAL
major modication becomes operational and begins to emit the PAL
pollutant.
(4) The new PAL shall be the sum of the allowable emis-
sions for each modied or new facility, plus the sum of the baseline
actual emissions of the signicant and major emissions units after the
application of BACT equivalent controls as identied in paragraph (1)
of this subsection, plus the sum of the baseline actual emissions of the
small emissions units.
(b) Changes to PAL permits that do not require the PAL to be
increased must be completed through permit alteration. Unless allowed
in the PAL permit special conditions, the permit holder shall submit an
alteration request prior to start of construction for physical modica-
tions to facilities or installation of new facilities under the PAL. Ap-
proval must be received from the executive director prior to start of
operation of the facilities if the emissions from the new or modied
facilities may exceed 100 tons per year.
§116.194. Public Notice and Comment.
Applications for initial issuance of plant-wide applicability limit per-
mits under this division are subject only to §§39.401, 39.405, 39.407,
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39.409, 39.411, 39.419, 39.420, and 39.601 - 39.605 of this title (re-
lating to Purpose; General Notice Provisions; Mailing Lists; Deadline
for Public Comment, and for Requests for Reconsideration, Contested
Case Hearing, or Notice and Comment Hearing; Text of Public No-
tice; Notice of Application and Preliminary Decision; Transmittal of
the Executive Director’s Response to Comments and Decision; Ap-
plicability; Mailed Notice; Newspaper Notice; Sign-Posting; and No-
tice to Affected Agencies, respectively), except that any reference to
requests for reconsideration or contested case hearings in §39.409 or
§39.411 of this title shall not apply. Nothing in this section exempts
an applicant for a new source review permit from the requirements of
Subchapter B of this chapter (relating to New Source Review Permits).
§116.196. Renewal of a Plant-wide Applicability Limit Permit.
(a) A stationary source owner or operator shall submit a timely
application to the executive director to request renewal of a plant-wide
applicability limit (PAL) permit. A timely application is one that is sub-
mitted at least six months prior to, but not earlier than 18 months from,
the date of permit expiration. If the owner or operator of a stationary
source submits a complete application to renew the PAL permit within
this time period, then the permit will continue to be effective until the
revised permit with the renewed PAL is issued or the PAL permit is
voided.
(b) All PAL permits issued prior to the effective date of this
section are subject to the renewal requirements under this section.
These permits must be renewed by December 31, 2006, or within the
time frame specied in subsection (a) of this section, whichever is
later.
(c) The following information must be submitted with a PAL
renewal application:
(1) a proposed PAL level;
(2) information as identied in §116.182(1) of this title (re-
lating to Plant-wide Applicability Limit Permit Application); and
(3) any other information the owner or operator wants the
executive director to consider in determining the appropriate level for
renewing the PAL.
(d) The proposed PAL level and a written rationale for the
proposed PAL level are subject to the public notice requirements in
§116.194 of this title (relating to Public Notice and Comment). During
such public review, any person may propose a PAL level for the source
for consideration by the executive director.
(e) The renewed PAL shall not exceed the potential to emit for
the source and shall not be set at a level higher than the current PAL,
unless the PAL is being amended in accordance with §116.192(a) of
this title (relating to Amendments and Alterations) concurrently with
the renewal. The executive director may adjust the renewed PAL in
accordance with the following. .
(1) If the emissions level calculated in accordance with
§116.188 of this title (relating to Plant-wide Applicability Limit)
is equal to or greater than 80% of the PAL level, the PAL may be
renewed at the same level.
(2) If the emissions level calculated in accordance with
§116.188 of this title is less than 80% of the PAL level, the executive
director may set the PAL at a level that is determined to be more
representative of the source’s baseline actual emissions, or that is
determined to be more appropriate considering air quality needs,
advances in control technology, anticipated economic growth in the
area, desire to reward or encourage the source’s voluntary emissions
reductions, or other factors as specically identied by the executive
director in written rationale.
(f) If the compliance date for a state or federal requirement that
applies to the PAL source occurs during the PAL effective period, and
if the executive director has not already adjusted for such requirement,
the PAL shall be adjusted at the time of PAL permit renewal or federal
operating permit renewal, whichever occurs rst.
§116.198. Expiration or Voidance.
(a) A plant-wide applicability limit (PAL) permit shall expire
ten years after the date of issuance if the renewal application is not sub-
mitted in accordance with §116.196(a) of this title (relating to Renewal
of a Plant-wide Applicability Limit Permit).
(b) Owners or operators of major stationary sources who de-
cide not to renew their PAL will, within the time frame specied for
PAL renewal applications in §116.196(a) of this title, submit a pro-
posed allowable emission limitation for each facility (or each group of
facilities, if such a distribution is more appropriate as decided by the
executive director) by distributing the PAL allowable emissions for the
major stationary source among each of the facilities that existed under
the PAL. If the PAL had not yet been adjusted for an applicable re-
quirement that became effective during the PAL effective period, the
distribution shall be made as if the PAL had been adjusted.
(c) The executive director shall decide whether and how the
PAL allowable emissions will be distributed and issue a revised permit
incorporating allowable limits for each facility, or each group of facil-
ities, as the executive director determines is appropriate. Each facil-
ity shall comply with the allowable emission limitation on a 12-month
rolling basis. The executive director may approve the use of monitoring
systems (source testing, emission factors, etc.) other than a continuous
emission monitoring system, continuous emission rate monitoring sys-
tem, predictive emission monitoring system, or continuous parameter
monitoring system to demonstrate compliance with the allowable emis-
sion limitation.
(1) Until the executive director issues the revised permit
incorporating allowable limits for each facility, or each group of facili-
ties, the source shall continue to comply with a source-wide, multi-unit
emissions cap equivalent to the level of the PAL emission limitation.
(2) Any physical change or change in the method of opera-
tion at the major stationary source will be subject to federal new source
review requirements if the change meets the denition of major modi-
cation in §116.12 of this title (relating to Nonattainment and Prevention
of Signicant Deterioration Denitions).
(3) The major stationary source owner or operator shall
continue to comply with any state or federal applicable requirements
that applied during the PAL effective period.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER E. HAZARDOUS AIR
POLLUTANTS: REGULATIONS GOVERNING
CONSTRUCTED OR RECONSTRUCTED
MAJOR SOURCES (FCAA, §112(g), 40 CFR
PART 63)
30 TAC §§116.400, 116.402, 116.404, 116.406
STATUTORY AUTHORITY
The new sections are adopted under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its powers
and duties under the TWC; and under THSC, §382.017, con-
cerning Rules, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA. The new
sections are also adopted under THSC, §382.002, concerning
Policy and Purpose, which establishes the commission purpose
to safeguard the state’s air resources, consistent with the pro-
tection of public health, general welfare, and physical property;
§382.011, concerning General Powers and Duties, which au-
thorizes the commission to control the quality of the state’s air;
§382.012, concerning State Air Control Plan, which authorizes
the commission to prepare and develop a general, comprehen-
sive plan for the control of the state’s air; §382.051, concerning
Permitting Authority of Commission; Rules, which authorizes the
commission to issue permits and adopt rules necessary for per-
mits issued under THSC, Chapter 382; §382.0512, concerning
Modication of Existing Facility, which establishes a modica-
tion and its limits; §382.0513, Permit Conditions, which allows
the commission to establish and enforce permit conditions con-
sistent with the TCAA; §382.0518, concerning Preconstruction
Permit, which requires that a permit be obtained from the com-
mission prior to new construction or modication of an existing
facility; and FCAA, 42 USC, §§7401 et seq., which requires per-
mits for construction and operation of new or modied major sta-
tionary sources.
The new sections implement THSC, §§382.002, 382.011,
382.012, 382.051, and 382.0518.
§116.400. Applicability.
(a) The provisions of this subchapter implement Federal Clean
Air Act (FCAA), §112(g), Modications, and 40 Code of Federal Reg-
ulations (CFR) Part 63, Hazardous Air Pollutants: Regulations Gov-
erning Constructed or Reconstructed Major Sources, Subpart B, Re-
quirements for Control Technology, as amended December 27, 1996.
Affected sources (as dened in §116.15(1) of this title (relating to Sec-
tion 112(g) Denitions)) subject to this subchapter are those sources for
which the United States Environmental Protection Agency has not pro-
mulgated a maximum available control technology (MACT) standard
under 40 CFR Part 63. For purposes of this subchapter, the following
terms apply.
(1) Construct a major source--As follows.
(A) To fabricate, erect, or install at any green eld site a
stationary source or group of stationary sources that are located within
a contiguous area and under common control and that emit or have the
potential to emit ten tons per year of any hazardous air pollutant (HAP)
or 25 tons per year of any combination of HAPs;
(B) to fabricate, erect, or install at any developed site
a new process or production unit that in and of itself emits or has the
potential to emit ten tons per year of any HAP or 25 tons per year of any
combination of HAPs, unless the process or production unit satises
clauses (i) - (vi) of this subparagraph:
(i) all HAPs emitted by the process or production
unit that would otherwise be controlled under the requirements of this
subchapter will be controlled by emission control equipment that was
previously installed at the same site as the process or production unit;
(ii) either of the following regarding control of HAP
emissions:
(I) the executive director has determined within
a period of ve years prior to the fabrication, erection, or installation of
the process or production unit that the existing emission control equip-
ment represented best available control technology (BACT), lowest
achievable emission rate (LAER) under 40 CFR Part 51 or Part 52,
toxics-best available control technology (T-BACT), or MACT based
on state air toxic rules for the category of pollutants that includes those
HAPs to be emitted by the process or production unit; or
(II) the executive director determines that the
control of HAP emissions provided by the existing equipment will be
equivalent to that level of control currently achieved by other similar
sources using a level of control equivalent to current BACT, LAER,
T-BACT, or state air toxic rule MACT determination;
(iii) the executive director determines that the per-
cent control efciency for emissions of HAP from all sources to be
controlled by the existing control equipment will be equivalent to the
percent control efciency provided by the control equipment prior to
the inclusion of the new process or production unit;
(iv) the executive director has provided notice and
an opportunity for public comment concerning the determination that
criteria in clauses (i) - (iii) of this subparagraph apply and concerning
the continued adequacy of any prior LAER, BACT, T-BACT, or state
air toxic rule MACT determination;
(v) if any commenter has asserted that a prior LAER,
BACT, T-BACT, or state air toxic rule MACT determination is no
longer adequate, the executive director has determined that the level
of control required by that prior determination remains adequate; and
(vi) any emission limitations, work practice require-
ments, or other terms and conditions upon which the determinations in
clauses (i) - (v) of this subparagraph are predicated will be construed
by the executive director as applicable requirements under FCAA,
§504(a), and either have been incorporated into any existing permit
issued under Chapter 122 of this title (relating to Federal Operating
Permits) for the affected source (as dened in §116.15(1) of this title)
or will be incorporated into such permit upon issuance.
(2) Reconstruct a major source--The replacement of com-
ponents at an existing process or production unit that in and of itself
emits or has the potential to emit ten tons per year of any HAP or 25
tons per year of any combination of HAP, whenever:
(A) the xed capital cost of the new components ex-
ceeds 50% of the xed capital cost that would be required to construct
a comparable process or production unit; and
(B) it is technically and economically feasible for the
reconstructed major source to meet the applicable MACT emission lim-
itation for new sources established under this subchapter.
(b) The requirements of this subchapter apply to an owner or
operator of an affected source (as dened in §116.15(1) of this title)
that constructs or reconstructs, unless the affected source in question
has been specically regulated or exempted from regulation under a
standard issued under FCAA, §112(d), (h), or (j) and incorporated in
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another subpart of 40 CFR Part 63, or the owner or operator of such
affected source has received all necessary air quality permits for such
construction or reconstruction project.
(c) Affected sources (as dened in §116.15(1) of this title) sub-
ject to the requirements of this subchapter are not eligible to use a stan-
dard permit under Subchapter F of this chapter (relating to Standard
Permits) unless the terms and conditions of the specic standard per-
mit meet the requirements of this subchapter.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006
Proposal publication date: September 30, 2005
For further information, please call: (512) 239-5017
SUBCHAPTER E. EMERGENCY ORDERS
30 TAC §116.410
STATUTORY AUTHORITY
The repeal is adopted under TWC, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC; and under THSC, §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purposes of the TCAA.
The repeal is also adopted under THSC, §382.002, concerning
Policy and Purpose, which establishes the commission pur-
pose to safeguard the state’s air resources, consistent with
the protection of public health, general welfare, and physical
property; §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; and §382.012, concerning State Air Control Plan,
which authorizes the commission to prepare and develop a
general, comprehensive plan for the control of the state’s air.
The repeal implements THSC, §§382.002, 382.011, and
382.012.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006
Proposal publication date: September 30, 2005
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SUBCHAPTER F. STANDARD PERMITS
30 TAC §116.610, §116.617
STATUTORY AUTHORITY
The amendment and new section are adopted under TWC,
§5.103, concerning Rules, and §5.105, concerning General
Policy, which authorize the commission to adopt rules necessary
to carry out its powers and duties under the TWC; and under
THSC, §382.017, concerning Rules, which authorizes the com-
mission to adopt rules consistent with the policy and purposes of
the TCAA. The amendment and new section are also adopted
under THSC, §382.002, concerning Policy and Purpose, which
establishes the commission purpose to safeguard the state’s
air resources, consistent with the protection of public health,
general welfare, and physical property; §382.011, concerning
General Powers and Duties, which authorizes the commission
to control the quality of the state’s air; §382.012, concerning
State Air Control Plan, which authorizes the commission to
prepare and develop a general, comprehensive plan for the
control of the state’s air; §382.051, concerning Permitting Au-
thority of Commission; Rules, which authorizes the commission
to issue permits and adopt rules necessary for permits issued
under THSC, Chapter 382, and to issue a standard permit
for similar facilities; §382.0512, concerning Modication of
Existing Facility, which establishes a modication and its limits;
§382.0513, Permit Conditions, which allows the commission
to establish and enforce permit conditions consistent with the
TCAA; §382.0518, concerning Preconstruction Permit, which
requires that a permit be obtained from the commission prior
to new construction or modication of an existing facility; and
§382.05195, concerning Standard Permit, which authorizes
the commission to issue a standard permit for new or existing
similar facilities if the standard permit is enforceable, and the
commission can adequately monitor compliance with the terms
of the standard permit; and FCAA, 42 USC, §§7401 et seq.,
which requires permits for construction and operation of new or
modied major stationary sources.
The amendment and new section implement THSC, §§382.002,
382.011, 382.012, 382.051, 382.0512, 382.513, 382.0518, and
382.05195; and FCAA, 42 USC, §§7401 et seq.
§116.610. Applicability.
(a) Under the Texas Clean Air Act, §382.051, a project that
meets the requirements for a standard permit listed in this subchapter
or issued by the commission is hereby entitled to the standard permit,
provided the following conditions listed in this section are met. For the
purposes of this subchapter, project means the construction or modi-
cation of a facility or a group of facilities submitted under the same
registration.
(1) Any project that results in a net increase in emissions
of air contaminants from the project other than carbon dioxide, wa-
ter, nitrogen, methane, ethane, hydrogen, oxygen, or those for which a
national ambient air quality standard has been established must meet
the emission limitations of §106.261 of this title (relating to Facilities
(Emission Limitations), unless otherwise specied by a particular stan-
dard permit.
(2) Construction or operation of the project must be com-
menced prior to the effective date of a revision to this subchapter under
which the project would no longer meet the requirements for a standard
permit.
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(3) The proposed project must comply with the applicable
provisions of the Federal Clean Air Act (FCAA), §111 (concerning
New Source Performance Standards) as listed under 40 Code of Federal
Regulations (CFR) Part 60, promulgated by the United States Environ-
mental Protection Agency (EPA).
(4) The proposed project must comply with the applicable
provisions of FCAA, §112 (concerning Hazardous Air Pollutants) as
listed under 40 CFR Part 61, promulgated by the EPA.
(5) The proposed project must comply with the applicable
maximum achievable control technology standards as listed under 40
CFR Part 63, promulgated by the EPA under FCAA, §112 or as listed
under Chapter 113, Subchapter C of this title (relating to National Emis-
sions Standards for Hazardous Air Pollutants for Source Categories
(FCAA, §112, 40 CFR Part 63)).
(6) If subject to Chapter 101, Subchapter H, Division 3 of
this title (relating to Mass Emissions Cap and Trade Program) the pro-
posed facility, group of facilities, or account must obtain allocations to
operate.
(b) Any project that constitutes a new major stationary source
or major modication as dened in §116.12 of this title (relating to
Nonattainment and Prevention of Signicant Deterioration Review
Denitions) is subject to the requirements of §116.110 of this title
(relating to Applicability) rather than this subchapter.
(c) Persons may not circumvent by articial limitations the re-
quirements of §116.110 of this title.
(d) Any project involving a proposed affected source (as de-
ned in §116.15(1) of this title (relating to Section 112(g) Denitions))
shall comply with all applicable requirements under Subchapter E of
this chapter (relating to Hazardous Air Pollutants: Regulations Gov-
erning Constructed or Reconstructed Major Sources (FCAA, §112(g),
40 CFR Part 63)). Affected sources subject to Subchapter E of this
chapter may use a standard permit under this subchapter only if the
terms and conditions of the specic standard permit meet the require-
ments of Subchapter E of this chapter.
§116.617. State Pollution Control Project Standard Permit.
(a) Scope and applicability.
(1) This standard permit applies to pollution control
projects undertaken voluntarily or as required by any governmental
standard, that reduce or maintain currently authorized emission rates
for facilities authorized by a permit, standard permit, or permit by rule.
(2) The project may include:
(A) the installation or replacement of emissions control
equipment;
(B) the implementation or change to control techniques;
or
(C) the substitution of compounds used in manufactur-
ing processes.
(3) This standard permit must not be used to authorize the
installation of emission control equipment or the implementation of a
control technique that:
(A) constitutes the complete replacement of an existing
production facility or reconstruction of a production facility as dened
in 40 Code of Federal Regulations §60.15(b)(1) and (c); or
(B) the executive director determines there are health
effects concerns or the potential to exceed a national ambient air quality
standard criteria pollutant or contaminant that results from an increase
in emissions of any air contaminant until those concerns are addressed
by the registrant to the satisfaction of the executive director; or
(C) returns a facility or group of facilities to compliance
with an existing authorization or permit unless authorized by the exec-
utive director.
(4) Only new or modied pollution control projects must
meet the conditions of this standard permit. All previous standard per-
mit registrations under this section that were authorized prior to the
effective date of this rule must include the increases and decreases in
emissions resulting from those projects in any future netting calcula-
tion and all other conditions must be met upon the ten-year anniversary
and renewal of the original registration, or until administratively incor-
porated into the facilities’ permit, if applicable.
(b) General requirements.
(1) Any claim under this standard permit must comply with
all applicable conditions of:
(A) §116.604(1) and (2) of this title (relating to Dura-
tion and Renewal of Registrations to Use Standard Permits);
(B) §116.605(d)(1) and (2) of this title (relating to Stan-
dard Permit Amendment and Revocation);
(C) §116.610 of this title (relating to Applicability);
(D) §116.611 of this title (relating to Registration to Use
a Standard Permit);
(E) §116.614 of this title (relating to Standard Permit
Fees); and
(F) §116.615 of this title (relating to General Condi-
tions).
(2) Construction or implementation of the pollution control
project must begin within 18 months of receiving written acceptance
of the registration from the executive director, with one 18-month ex-
tension available, and must comply with §116.115(b)(2) and §116.120
of this title (relating to General and Special Conditions and Voiding of
Permits). Any changes to allowable emission rates authorized by this
section become effective when the project is complete and operation or
implementation begins.
(3) The emissions limitations of §116.610(a)(1) of this title
do not apply to this standard permit.
(4) Predictable maintenance, startup, and shutdown emis-
sions directly associated with the pollution control projects must be
included in the representations of the registration application.
(5) Any increases in actual or allowable emission rates or
any increase in production capacity authorized by this section (includ-
ing increases associated with recovering lost production capacity) must
occur solely as a result of the project as represented in the registration
application. Any increases of production associated with a pollution
control project must not be utilized until an additional authorization is
obtained. This paragraph is not intended to limit the owner or opera-
tor’s ability to recover lost capacity caused by a derate, which may be
recovered and used without any additional authorization.
(c) Replacement projects.
(1) The replacement of emissions control equipment or
control technique under this standard permit is not limited to the
method of control currently in place, provided that the control or
technique is at least as effective as the current authorized method and
all other requirements of this standard permit are met.
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(2) The maintenance, startup, and shutdown emissions may
be increased above currently authorized levels if the increase is nec-
essary to implement the replacement project and maintenance, startup,
and shutdown emissions were authorized for the existing control equip-
ment or technique.
(3) Equipment installed under this section is subject to all
applicable testing and recordkeeping requirements of the original con-
trol authorization. Alternate, equivalent monitoring, or records may be
proposed by the applicant for review and approval of the executive di-
rector.
(d) Registration requirements.
(1) A registration must be submitted in accordance with the
following.
(A) If there are no increases in authorized emissions
of any air contaminant resulting from a replacement pollution control
project, a registration must be submitted no later than 30 days after
construction or implementation begins and the registration must be ac-
companied by a $900 fee.
(B) If a new control device or technique is authorized
or if there are increases in authorized emissions of any air contaminant
resulting from the pollution control project, a registration must be sub-
mitted no later than 30 days prior to construction or implementation.
The registration must be accompanied by a $900 fee. Construction or
implementation may begin only after:
(i) no written response has been received from the
executive director within 30 calendar days of receipt by the Texas Com-
mission on Environmental Quality (TCEQ); or
(ii) written acceptance of the pollution control
project has been issued by the executive director.
(C) If there are any changes in representations to a pre-
viously authorized pollution control project standard permit for which
there are no increases in authorized emissions of any air contaminant, a
notication or letter must be submitted no later than 30 days after con-
struction or implementation of the change begins. No fee applies and
no response will be sent from the executive director.
(D) If there are any changes in representations to a pre-
viously authorized pollution control project standard permit that also
increase authorized emissions of any air contaminant resulting from the
pollution control project, a registration alteration must be submitted no
later than 30 days prior to the start of construction or implementation
of the change. The registration must be accompanied by a $450 fee,
unless received within 180 days of the original registration approval.
Construction or implementation may begin only after:
(i) no written response has been received from the
executive director within 30 calendar days of receipt by the TCEQ; or
(ii) written acceptance of the pollution control
project has been issued by the executive director.
(2) The registration must include the following:
(A) a description of process units affected by the
project;
(B) a description of the project;
(C) identication of existing permits or registrations af-
fected by the project;
(D) quantication and basis of increases and/or de-
creases associated with the project, including identication of affected
existing or proposed emission points, all air contaminants, and hourly
and annual emissions rates;
(E) a description of proposed monitoring and record-
keeping that will demonstrate that the project decreases or maintains
emission rates as represented; and
(F) a description of how the standard permit will be ad-
ministratively incorporated into the existing permit(s).
(e) Operational requirements. Upon installation of the pollu-
tion control project, the owner or operator shall comply with the re-
quirements of paragraphs (1) and (2) of this subsection.
(1) General duty. The owner or operator must operate the
pollution control project in a manner consistent with good industry and
engineering practices and in such a way as to minimize emissions of
collateral pollutants, within the physical conguration and operational
standards usually associated with the emissions control device, strat-
egy, or technique.
(2) Recordkeeping. The owner or operator must maintain
copies on site of monitoring or other emission records to prove that the
pollution control project is operated consistent with the requirements
in paragraph (1) of this subsection, and the conditions of this standard
permit.
(f) Incorporation of the standard permit into the facility autho-
rization.
(1) Any new facilities or changes in method of control or
technique authorized by this standard permit instead of a permit amend-
ment under §116.110 of this title (relating to Applicability) at a previ-
ously permitted or standard permitted facility must be incorporated into
that facility’s permit when the permit is amended or renewed.
(2) All increases in previously authorized emissions, new
facilities, or changes in method of control or technique authorized by
this standard permit for facilities previously authorized by a permit by
rule must comply with §106.4 of this title (relating to Requirements for
Permitting by Rule), except §106.4(a)(1) of this title, and §106.8 of this
title (relating to Recordkeeping).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006
Proposal publication date: September 30, 2005
For further information, please call: (512) 239-5017
30 TAC §116.617
STATUTORY AUTHORITY
The repeal is adopted under TWC, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the TWC; and under THSC, §382.017, concerning
Rules, which authorizes the commission to adopt rules consis-
tent with the policy and purposes of the TCAA. The repeal is
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also proposed under THSC, §382.002, concerning Policy and
Purpose, which establishes the commission purpose to safe-
guard the state’s air resources, consistent with the protection of
public health, general welfare, and physical property; §382.011,
concerning General Powers and Duties, which authorizes the
commission to control the quality of the state’s air; §382.012,
concerning State Air Control Plan, which authorizes the com-
mission to prepare and develop a general, comprehensive plan
for the control of the state’s air; and §382.051, concerning
Permitting Authority of Commission; Rules, which authorizes
the commission to issue permits and adopt rules necessary for
permits issued under THSC, Chapter 382.
The repeal implements THSC, §§382.002, 382.011, 382.012,
and 382.051.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006
Proposal publication date: September 30, 2005
For further information, please call: (512) 239-5017
SUBCHAPTER K. EMERGENCY ORDERS
30 TAC §116.1200
STATUTORY AUTHORITY
The new section is adopted under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its powers
and duties under the TWC; §5.515, Emergency Order Because
of Catastrophe, which authorizes the commission to order
immediate action necessitated by catastrophe; §5.516, Emer-
gency order Under Section 401.056, Health and Safety Code,
which authorizes the commission to issue an emergency order
under Section 401.056, Health and Safety Code; and under
THSC, §382.017, concerning Rules, which authorizes the com-
mission to adopt rules consistent with the policy and purposes
of the TCAA. The new section is also adopted under THSC,
§382.002, concerning Policy and Purpose, which establishes
the commission purpose to safeguard the state’s air resources,
consistent with the protection of public health, general welfare,
and physical property; §382.011, concerning General Powers
and Duties, which authorizes the commission to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which authorizes the commission to prepare and develop
a general, comprehensive plan for the control of the state’s air;
and §382.051, concerning Permitting Authority of Commission;
Rules, which authorizes the commission to issue permits and
adopt rules necessary for permits issued under THSC.
The new section implements TWC, §5.515 and §5.516, and
THSC, §§382.002, 382.011, 382.012, and 382.051.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006
Proposal publication date: September 30, 2005
For further information, please call: (512) 239-5017
CHAPTER 337. DRY CLEANER
ENVIRONMENTAL RESPONSE
The Texas Commission on Environmental Quality (commission
or TCEQ) adopts the amendments to §§337.3, 337.11, 337.13
- 337.15, 337.20, 337.22, 337.30, 337.31, 337.61, and 337.62
without changes to the proposed text as published in the October
14, 2005, issue of the Texas Register (30 TexReg 6571). The
adopted amendments will not be republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
The purpose of the adopted rules is to implement House Bill
(HB) 2376 and Senate Bill (SB) 444, 79th Legislature, 2005.
Both of these bills revise statutes relating to the dry cleaner
environmental response program created by the 78th Legis-
lature, 2003, and codied in Texas Health and Safety Code
(THSC), Chapter 374. HB 2376 amends THSC, §§374.001,
374.004, 374.051 - 374.054, 374.101 - 374.104, 374.151,
374.154, 374.202, 374.203, and 374.251 - 374.253 and Texas
Water Code (TWC), §7.0525, and repeals THSC, §§374.001(1),
374.052(c), 374.105, 374.156, and 374.201. HB 2376 includes
provisions regarding secondary containment requirements for
chlorinated dry cleaning solvent; amended annual registration
fees and assessment calculations; the involvement of the
Texas comptroller of public accounts to verify certain registra-
tion information; an extended deadline for the designation of
nonparticipating dry cleaning facilities and drop stations; and
solvent distributors retaining 1% of the fees collected if the
distributor pays the fees on time to the commission.
SB 444 amends THSC, §374.104. SB 444 extends the deadline
for the designation of nonparticipating dry cleaning facilities and
drop stations and allows registration fee credits for the owners
of certain dry cleaning facilities that do not participate in the Dry
Cleaning Facility Release Fund. The bill also species that for
changes mandated by this bill, the commission shall adopt rules
by February 28, 2006.
SECTION BY SECTION DISCUSSION
The commission adopts amendments to Chapter 337, Dry
Cleaner Environmental Response, to establish the procedures
to administer and enforce HB 2376 and SB 444.
Throughout this rulemaking package, minor administrative
changes are made to be consistent with Texas Register re-
quirements and other agency rules for clarity and for better
readability.
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The commission adopts an amendment to §337.3, Denitions,
which adds the language "a dry cleaning unit" to the denition
of dry cleaning machine. The additional phrase is necessary to
further clarify the meaning of the term, reduce confusion, and
to match the usage in THSC, Chapter 374. The language "as
that subsection existed from September 1, 2003, until August 31,
2005" has been added to the denition of participating non-per-
chloroethylene user registration certicate. This certicate was
issued under THSC, §374.103(b)(1), which was deleted from the
statute by HB 2376.
The commission adopts an amendment to §337.11, Dry Cleaner
Registration Certicates, which includes the procedures related
to registration certicates for dry cleaning facilities and dry clean-
ing drop stations, including obtaining, renewing, and displaying a
certicate, as well as the process for revocation or denial of a cer-
ticate. Dry cleaner registration certicates are necessary to re-
ceive delivery of dry cleaning solvents. This section claries that
a registration must be administratively complete before a certi-
cate will be issued and further denes an administratively com-
plete registration. It further claries that upon determination that
a submitted registration is administratively complete, the execu-
tive director will issue a registration certicate as long as there
is no reason to deny the registration certicate under §337.11(f).
The redundant opening phrase, "Issuance of a registration cer-
ticate." has been stricken from §337.11(c). "Chapter 37 of this
title (relating to Financial Assurance)" has been removed from
§337.11(c) in accordance with HB 2376, §19, repealing THSC,
§374.105. Commission review was added to enable the owner to
appeal the executive director’s determination to revoke or deny
a certicate. The appeal must be in writing and led with the
commission’s Ofce of the Chief Clerk no later than 23 days af-
ter the date the agency mails the determination to revoke or deny
a certicate. This section was added due to changes to THSC,
§374.251, required by HB 2376.
The commission adopts an amendment to §337.13, Distributor
Registration Certicate, which includes the procedures related
to registration certicates for distributors, including obtaining and
displaying a certicate, as well as the process for revocation or
denial of a certicate. The certicate is necessary for the delivery
of dry cleaning solvents and makes it easier for a dry cleaner to
determine if a distributor is registered with the agency. This is im-
portant because, under these rules, dry cleaners are prohibited
from purchasing solvent from a distributor that is not registered
with the agency. A commission review was added to enable the
distributor to appeal the executive director’s determination to re-
voke or deny a certicate. The appeal must be in writing and led
with the commission’s Ofce of the Chief Clerk no later than 23
days after the date the agency mails the determination to revoke
or deny a certicate. This section was added due to changes to
THSC, §374.251, required by HB 2376.
The commission adopts an amendment to §337.14, Registra-
tion Fees, which includes the procedures and requirements
for owners of operating dry cleaning facilities and dry cleaning
drop stations to pay the registration fees required by THSC,
§374.102. Because the registration fee structure changes effec-
tive September 1, 2005, separate identication for registration
fees payable for operations conducted prior to September 1,
2005, and fees to be assessed after September 1, 2005, has
been added to the rule. Subsequent paragraphs have been
renumbered accordingly.
The commission adopts an amendment to §337.15, Solvent
Fees, which includes the procedures and requirements for
payment and collection of the dry cleaning solvent fees re-
quired by THSC, §374.103. This section includes the entities
exempt from paying the solvent fees, reporting requirements
for distributors, specications on payment of collected fees to
the agency, and provisions governing late payments. A dry
cleaning drop station is a retail commercial establishment, the
primary business of which is to act as a collection point for the
drop-off and pickup of garments or other fabrics that are sent to
a dry cleaning facility for processing. Exemptions from solvent
fees have been extended to include drop stations for which the
owner has submitted the appropriate afdavit to the executive
director and received a non-perchloroethylene user registration
certicate. Exemptions from solvent fees have been claried to
specify an owner to whom the executive director has issued a
participating non-perchloroethylene user registration certicate.
A provision under THSC, §374.103(a)(1) allows the distributor
of solvents to withhold 1% of the amount of the fee imposed
by §337.15(a) for the distributor’s administrative expenses if
the distributor pays the remaining amount to the commission
no later than the date prescribed by the commission. The
distributor must submit a report specifying the total amount of
fees collected by the distributor for the period, the amount due to
the distributor under the provisions, if any, and the total amount
to be remitted to the commission. The actual due dates for
reports and fees have been itemized: the report and payment
for the period of September 1 - November 30 must be received
by the agency by December 20; the report and payment for the
period of December 1 - February 28/29 must be received by the
agency by March 20; the report and payment for the period of
March 1 - May 31 must be received by the agency by June 20;
and the report and payment for the period of June 1 - August
31 must be received by the agency by September 20. This
rule also species that the fees collected by the distributor are
held in a trust for the agency and are not the property of the
distributor and are not to be used by the distributor until the date
that the distributor remits the amount due to the commission.
Distributors that fail to pay their quarterly solvent fees when
due forfeit any right or claim to withhold a portion of collected
fees for administrative expenses. Subsequent paragraphs have
been renumbered accordingly.
The commission adopts an amendment to §337.20, Perfor-
mance Standards, which includes the performance standards
that apply to dry cleaning facilities, including the dates by which
owners must be in compliance. Section 337.20(a) has been
amended to clarify that performance standards apply to all
dry cleaning facilities, including those that have a nonpartici-
pating non-perchloroethylene user certicate. In addition, the
words "and dry cleaning drop stations" have been removed
from §337.20(a) because performance standards apply only
to dry cleaning facilities, not drop stations. Section 337.20(b),
compliance deadlines, has been added to specify that required
compliance extends to owners of all operating dry cleaning
facilities unless otherwise specically stated. It further states
that owners of all new dry cleaning facilities shall construct
and operate facilities in compliance with this section. Subse-
quent paragraphs have been renumbered accordingly. Section
337.20(e)(2) has been inserted to include the procedures
and requirements for compliance deadlines and species the
exemption. The exemption includes dry cleaning facilities in
operation on or before January 1, 2004, that have gross annual
receipts of $150,000 or less. These facilities have until January
1, 2015, to comply. Further stated, if before January 1, 2015,
a dry cleaning facility begins to have gross annual receipts
greater than $150,000, the dry cleaning facility must meet the
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requirements of compliance deadlines by August 1 of the year
following the time the facility exceeded $150,000 in annual
gross receipts. Subsequent paragraphs have been renumbered
accordingly. These amendments are necessary to comply with
THSC, Chapter 374.
The commission adopts an amendment to §337.22, Variances
and Alternative Procedures, which includes the procedures for
obtaining a variance from the requirements of the dry cleaning
rules in this subchapter, as well as recordkeeping requirements
related to a variance that is granted. Having the option of re-
questing a variance to the performance standards provides ex-
ibility in applicable situations while still addressing environmen-
tal concerns. The term "the owner of a dry cleaning facility" has
been stricken and replaced with "a person" in §337.22(a) and
the term "owner" has been stricken and replaced with "person
requesting the variance" in §337.22(b) to allow exibility in the
approval of emerging technologies. Section 337.22(c) has been
changed to clarify that any request to the executive director for
approval of a variance must be in writing, signed and dated by
the person requesting the variance, and accompanied by spec-
ied documentation. The substance of the subsection has not
been impacted, but reorganized for clarity of reading.
The commission adopts an amendment to §337.30, Prioritization
of Sites, which includes the provisions relating to the prioritiza-
tion of dry cleaning sites that require corrective action. A site will
only be eligible for prioritization if it has been ranked with the dry
cleaning facility ranking system. Under THSC, §374.051(b)(3),
criteria for prioritization is required to be in the rule. The term
"facility" has been replaced with "site" for consistency and clarity
in §337.30(a)(1) and (b)(1).
The commission adopts an amendment to §337.31, Ranking of
Sites, which includes the procedures for the ranking of dry clean-
ing facilities. The ranking system is a methodology designed
to determine a numerical score for a facility based on various
factors that may impact human health or the environment. This
section includes the information required to be contained in the
application for ranking package as well as who may apply for
a site to be ranked under THSC, §374.154(b). The term "facil-
ity" has been replaced with "site" in §337.31(a) and subsection
(a)(1) and the term "facilities" has been replaced with "sites" in
§337.31(a)(2) for consistency and clarity.
The commission adopts the new title of Subchapter G, Non-Per-
chloroethylene Users, Facilities, and Drop Stations, in accor-
dance with HB 2376 by adding drop stations.
The commission adopts an amendment to §337.61, Participat-
ing Non-Perchloroethylene User Registration Certicate, which
states that to obtain this certicate the owner must meet re-
quirements of THSC, §374.104 and swear in an afdavit ap-
proved by the executive director. After September 1, 2005, a par-
ticipating non-perchloroethylene registration certicate will not
be available unless the owner has already obtained this certi-
cate. For clarity, the subsection stating requirements of the af-
davit is proposed to be reformatted, removing §337.61(b) al-
together. Section 337.61(1) species that the owner swears
that perchloroethylene has never been used or that the owner
allowed the use of perchloroethylene at any dry cleaning fa-
cility or drop station in the state. Section 337.61(2) species
that perchloroethylene must never have been used at the lo-
cation to which the nonparticipating non-perchloroethylene user
registration certicate would apply. Section 337.61(3) species
that the owner will not now or ever use perchloroethylene at
the location to which the nonparticipating non-perchloroethylene
user registration certicate would apply. Section 337.61(4) spec-
ies that the owner was the owner of the dry cleaning facility
or dry cleaning drop station on January 1, 2004, and was el-
igible to le the option not to participate on or before January
1, 2004, and inadvertently failed to le before that date. The
commission also adopts the new title of §337.61, Nonparticipat-
ing Non-Perchloroethylene User Registration Certicate. These
amendments are necessary to comply with THSC, Chapter 374.
The commission adopts an amendment to §337.62, Nonpartici-
pating Non-Perchloroethylene Facilities, which includes require-
ments that apply to such a facility, including disclosure require-
ments for any sale of the facility. This section is amended to
include the requirements set forth in THSC, §374.104 by adding
"or drop station" after "facility" throughout the section and remov-
ing "the owner of the" from §337.62(a)(1) so that the section now
states, "the dry cleaning facility or drop station is not eligible for
any expenditures of money from the Dry Cleaning Facility Re-
lease Fund." The commission adopts the new title of §337.62,
Nonparticipating Non-Perchloroethylene Facilities and Drop Sta-
tions.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the adopted rules in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that this rulemaking is not subject
to §2001.0225 because it does not meet the denition of a
"major environmental rule" as dened in that statute. Although
the intent of the adopted rules is to protect the environment or
reduce risks to human health from environmental exposure, the
adopted rules will not adversely affect, in a material way, the
economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the
state or a sector of the state.
Furthermore, even if the adopted rules did meet the denition of a
major environmental rule, Texas Government Code, §2001.0225
only applies to a major environmental rule if the result of the rule
is to: 1) exceed a standard set by federal law, unless the rule
is specically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specically required by
federal law; 3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the
agency instead of under a specic state law. These adopted
rules do not meet any of the four applicability requirements and
thus are not subject to the regulatory analysis provisions of Texas
Government Code, §2001.0225 even if they did meet the de-
nition of a major environmental law. Specically, the adopted
rules are required by state law, are not adopted solely under the
general powers of the agency, and do not exceed an express
requirement of state law, federal law, or a delegation agreement
or contract between the state and an agency or representative
of the federal government.
TAKINGS IMPACT ASSESSMENT
The commission evaluated the adopted rules and performed
an assessment of whether Texas Government Code, Chapter
2007 is applicable. The commission’s assessment indicates
that Texas Government Code, Chapter 2007 does not apply
to these adopted rules because this is an action that is taken
in response to a real and substantial threat to public health
and safety; that is designed to signicantly advance the health
and safety purpose; and does not impose a greater burden
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than is necessary to achieve the health and safety purpose.
Thus, this action is exempt under Texas Government Code,
§2007.003(b)(13).
The adopted rules implement HB 2376 and SB 444, which
amend THSC, Chapter 374. THSC, Chapter 374 addresses
the environmental regulation and remediation program for dry
cleaning facilities and dry cleaning drop stations. Under the
program, certain dry cleaners and drop stations pay registration
and solvent fees into a fund that is then used by the agency
to investigate and clean up eligible contaminated dry cleaning
sites. Additionally, the legislation and adopted rules contain
performance standards and waste handling requirements to
alleviate the possibility of future contamination from dry cleaning
facilities. Such contamination is a real and substantial threat
to public health and safety. The adopted rules signicantly ad-
vance a health and safety purpose by providing the framework
within which the agency will collect the funds for corrective
action and use those funds to address health and safety con-
cerns at sites around the state. Furthermore, the adopted rules
signicantly advance a health and safety purpose by specifying
performance standards and waste handling requirements to
alleviate future health and safety issues resulting from dry
cleaning facilities. The adopted rules are narrowly tailored to
apply to only certain dry cleaning facilities, dry cleaning drop
stations, and distributors and do not impose a greater burden
than is necessary to achieve the health and safety purpose as
previously stated.
Nevertheless, the commission further evaluated these adopted
rules and performed an assessment of whether these rules con-
stitute a takings under Texas Government Code, Chapter 2007.
The specic purpose of this rulemaking is to implement HB 2376
and SB 444 by setting forth: 1) procedures governing registra-
tion, certicates, and the collection of fees; 2) performance stan-
dards; 3) requirements for the removal of dry cleaning solvents
and waste; 4) procedures relating to the prioritization and rank-
ing of sites; and 5) provisions relating to non-perchloroethylene
users and facilities.
Promulgation and enforcement of the adopted rules is neither a
statutory nor a constitutional taking of private real property by
the commission. Specically, the adopted rules do not affect
a landowner’s rights in private real property because this rule-
making does not burden (constitutionally), restrict, or limit the
owner’s rights to property and reduce its value by 25% or more
beyond that which would otherwise exist in the absence of the
adopted rules. The adopted rules implement HB 2376 and SB
444 by providing the framework within which the agency will reg-
ulate and remediate dry cleaning facilities and dry cleaning drop
stations. There are no burdens imposed on private real prop-
erty from these adopted rules and the benets to society are the
adopted rules’ specic procedures and requirements for a pro-
gram that addresses dry cleaning contamination and seeks to
prevent future contamination.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the adopted rulemaking and found the
adoption is a rulemaking identied in the Coastal Coordination
Act Implementation Rules, 31 TAC §505.11(b)(2) relating to rules
subject to the Texas Coastal Management Program (CMP), and
will, therefore, require that goals and policies of the CMP be con-
sidered during the rulemaking process.
The commission prepared a consistency determination for the
rules under 31 TAC §505.22 and found that the rulemaking is
consistent with the applicable CMP goals and policies. The CMP
goal applicable to the rulemaking is the goal to protect, preserve,
restore, and enhance the diversity, quality, quantity, functions,
and values of coastal natural resource areas. The CMP policy
applicable to the rulemaking is governing emissions of air pol-
lutants to protect and enhance air quality in the coastal area so
as to protect coastal natural resource areas and promote the
public health, safety, and welfare. Promulgation and enforce-
ment of these rules will not violate (exceed) any standards iden-
tied in the applicable CMP goals and policies. The amend-
ments are required to comply with HB 2376 and SB 444 relating
to the environmental regulation and remediation of dry clean-
ing facilities. The adopted rules amend annual registration fees
assessment calculations; establish new compliance deadlines
for performance standards for dry cleaning facilities; reference
the necessity of comptroller verication that the owner is in good
standing with the state and is reporting gross receipts accurately;
clarify the designation of a nonparticipating status and establish
new deadlines and fee credits for nonparticipating sites; expand
on revocation or denial of a certicate; and clarify and establish
procedures to administer and enforce the program.
PUBLIC COMMENT
A public hearing on the proposed rules was held in Austin, Texas,
on November 8, 2005. The public comment period ended at 5:00
p.m. on November 14, 2005. No comments were received at the
public hearing or during the 30-day comment period.
SUBCHAPTER A. GENERAL PROVISIONS
30 TAC §337.3
STATUTORY AUTHORITY
The amendment is adopted under the authority granted to the
commission by the 79th Legislature and THSC, Chapter 374.
The amendment is also adopted under TWC, §5.103, which au-
thorizes the commission to adopt any rules necessary to carry
out its powers and duties under the TWC and other laws of the
state; TWC, §7.002, which authorizes the commission to enforce
provisions of the TWC and THSC; THSC, §361.017, which pro-
vides the commission the powers necessary or convenient to
carry out its powers under the Solid Waste Disposal Act; THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the Solid Waste Disposal Act and establish minimum
standards for the management and control of solid waste; HB
2376, 79th Legislature; and SB 444, 79th Legislature.
The adopted amendment implements THSC, Chapter 374.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006
Proposal publication date: October 14, 2005
For further information, please call: (512) 239-0177
ADOPTED RULES January 27, 2006 31 TexReg 551
SUBCHAPTER B. REGISTRATION,
CERTIFICATES, AND FEES
30 TAC §§337.11, 337.13 - 337.15
STATUTORY AUTHORITY
The amendments are adopted under the authority granted to the
commission by the 79th Legislature and THSC, Chapter 374.
The amendments are also adopted under TWC, §5.103, which
authorizes the commission to adopt any rules necessary to carry
out its powers and duties under the TWC and other laws of the
state; TWC, §7.002, which authorizes the commission to enforce
provisions of the TWC and THSC; THSC, §361.017, which pro-
vides the commission the powers necessary or convenient to
carry out its powers under the Solid Waste Disposal Act; THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the Solid Waste Disposal Act and establish minimum
standards for the management and control of solid waste; HB
2376, 79th Legislature; and SB 444, 79th Legislature.
The adopted amendments implement THSC, Chapter 374.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006
Proposal publication date: October 14, 2005
For further information, please call: (512) 239-0177
SUBCHAPTER C. PERFORMANCE
STANDARDS AND WASTE REMOVAL
30 TAC §337.20, §337.22
STATUTORY AUTHORITY
The amendments are adopted under the authority granted to the
commission by the 79th Legislature and THSC, Chapter 374.
The amendments are also adopted under TWC, §5.103, which
authorizes the commission to adopt any rules necessary to carry
out its powers and duties under the TWC and other laws of the
state; TWC, §7.002, which authorizes the commission to enforce
provisions of the TWC and THSC; THSC, §361.017, which pro-
vides the commission the powers necessary or convenient to
carry out its powers under the Solid Waste Disposal Act; THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the Solid Waste Disposal Act and establish minimum
standards for the management and control of solid waste; HB
2376, 79th Legislature; and SB 444, 79th Legislature.
The adopted amendments implement THSC, Chapter 374.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006
Proposal publication date: October 14, 2005
For further information, please call: (512) 239-0177
SUBCHAPTER D. PRIORITIZATION AND
RANKING
30 TAC §337.30, §337.31
STATUTORY AUTHORITY
The amendments are adopted under the authority granted to the
commission by the 79th Legislature and THSC, Chapter 374.
The amendments are also adopted under TWC, §5.103, which
authorizes the commission to adopt any rules necessary to carry
out its powers and duties under the TWC and other laws of the
state; TWC, §7.002, which authorizes the commission to enforce
provisions of the TWC and THSC; THSC, §361.017, which pro-
vides the commission the powers necessary or convenient to
carry out its powers under the Solid Waste Disposal Act; THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the Solid Waste Disposal Act and establish minimum
standards for the management and control of solid waste; HB
2376, 79th Legislature; and SB 444, 79th Legislature.
The adopted amendments implement THSC, Chapter 374.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006
Proposal publication date: October 14, 2005
For further information, please call: (512) 239-0177
SUBCHAPTER G. NON-PERCHLOROETHY-
LENE USERS, FACILITIES, AND DROP
STATIONS
30 TAC §337.61, §337.62
STATUTORY AUTHORITY
The amendments are adopted under the authority granted to the
commission by the 79th Legislature and THSC, Chapter 374.
The amendments are also adopted under TWC, §5.103, which
authorizes the commission to adopt any rules necessary to carry
out its powers and duties under the TWC and other laws of the
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state; TWC, §7.002, which authorizes the commission to enforce
provisions of the TWC and THSC; THSC, §361.017, which pro-
vides the commission the powers necessary or convenient to
carry out its powers under the Solid Waste Disposal Act; THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the Solid Waste Disposal Act and establish minimum
standards for the management and control of solid waste; HB
2376, 79th Legislature; and SB 444, 79th Legislature.
The adopted amendments implement THSC, Chapter 374.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006
Proposal publication date: October 14, 2005
For further information, please call: (512) 239-0177
TITLE 34. PUBLIC FINANCE
PART 3. TEACHER RETIREMENT
SYSTEM OF TEXAS
CHAPTER 25. MEMBERSHIP CREDIT
SUBCHAPTER B. COMPENSATION
34 TAC §25.30, §25.31
The Board of Trustees (Board) of the Teacher Retirement Sys-
tem of Texas (TRS) adopts without changes from the proposed
rules as published new §25.30 regarding conversion of noncred-
itable compensation and new §25.31 regarding limits on com-
pensation increases. TRS published notice of proposed new
§25.30 and §25.31 in the September 30, 2005, issue of the Texas
Register (30 TexReg 6250).
New §25.30 implements the requirement under Senate Bill 1691,
79th Legislature, Regular Session (2005) (Senate Bill 1691) (to
be codied at §825.110, Government Code) that the Board adopt
rules excluding compensation in a TRS member’s nal years of
employment that represents amounts converted from noncred-
itable compensation to creditable salary and wages. The pro-
posed section applies to converted amounts received in any of
the three years prior to retirement. The characterization of the
compensation in the fourth or subsequent years prior to retire-
ment is used to determine whether conversion occurred. New
§25.30 provides that ineligible compensation converted to eli-
gible compensation is excluded if it is received in any of the
last three school years prior to retirement. The new section ex-
plains when conversion occurs and provides that the compensa-
tion must be for services that are performed in the future. Pay-
ment for unused accrued leave, including compensatory leave
for overtime, is expressly excluded as being eligible for conver-
sion. This provision does not represent a change in current pol-
icy but reinforces that payment for unused leave cannot be con-
verted to creditable compensation because by denition it is not
salary and wages.
New §25.30 also provides that the "look-back" period will in-
clude only compensation converted after the current 2005-2006
school year. The new section allows a member to convert in-
eligible compensation during the current school year and avoid
exclusion under the rule, provided the member begins to receive
the eligible compensation during the current school year. New
§25.30 relies on the certication of the reporting entity to notify
TRS if conversion has occurred. The rule allows a member to
provide documentation supporting a determination that the com-
pensation is creditable if compensation is reported as converted
salary but provides that TRS makes the nal decision regarding
its status as creditable compensation. Further, the new section
provides for TRS to refund member contributions on excluded
amounts.
TRS received comments on new §25.30 as published Septem-
ber 30, 2005 from the Texas Federation of Teachers (TFT) and
from Texas Tech University (Texas Tech). TFT commented that
the proposed rule should be changed to apply only to members in
certain job classications such as school district superintendents
and other employees "able to exert direct and substantial inu-
ence on the amount and form of their own compensation." TRS
disagrees with this suggestion because there is no express pro-
vision in the bill that limits the application of the law to only mem-
bers serving in certain job classications. Further, there is no
information available at this time that supports a determination
by the TRS Board that increases in the salaries of TRS members
in the suggested job classications have any more signicant ac-
tuarial impact on the pension fund than late-career increases in
the compensation of other members in other job classications.
TFT and Texas Tech both commented that the proposed rule
published September 30 should be changed so that payments
for unused compensatory time made to non-exempt employ-
ees under the Fair Labor Standards Act (FLSA) would not be
excluded from creditable compensation. Texas Tech further
commented that payments for unused state compensatory time
should also not be excluded as creditable compensation. TRS
disagrees with these comments. The denition of compensation
as salary and wages is established in the statutory terms of
the TRS plan and that denition precludes a determination
that payments for unused compensatory time are creditable
compensation. Rules adopted by the Board cannot change the
law. To avoid any confusion on this type of payment and to
promote consistency in the application of the law to all mem-
bers, the proposed new rule includes language that specically
addresses payments for unused compensatory leave.
Additionally, TFT commented at the November 4, 2005 Board
meeting on new §25.30 that TRS should credit payments for
accrued FLSA compensatory time because employers control
whether the employees receive overtime wages as they earn
them or compensatory leave in lieu of the wages. TRS dis-
agrees with this comment because the characterization of com-
pensation as creditable is not based on the member having any
control over the type or amount of compensation received but
whether the compensation is salary and wages as dened in
the TRS plan terms. If the employee is paid with compensatory
leave for overtime worked, the compensation is leave, not a pay-
ment of money as required for TRS purposes. If the employer
later pays the employee money for any compensatory leave not
taken, the payment of money is for unused leave, not for service,
and is usually valued at the current rate of pay, not the rate of
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pay at the time the overtime service was rendered. Further, the
fact remains that current statutory law--§822.201, Government
Code--prevents TRS from crediting compensation received for
unused FLSA compensatory time.
Texas Tech also suggested that TRS add a subsection to new
§25.30 to clarify that the rule does not apply to amounts de-
ducted from regular pay pursuant to a written salary reduction
agreement for a federally or state qualied deferred compen-
sation arrangement, tax sheltered annuity program, or cafete-
ria plan for benet options. TRS disagrees with the suggestion
because statute already clearly provides that certain types of de-
ferred compensation when paid as provided in §822.201, Gov-
ernment Code, are creditable compensation that would not be
subject to the proposed conversion rule as published. Also, the
additional language proposed by Texas Tech goes too far in that
it could exempt amounts converted from noncreditable compen-
sation so long as the amounts paid for unused compensatory
leave are paid as deferred compensation in subsequent years.
TRS does not agree that converted amounts paid through de-
ferred compensation arrangements should have protection from
exclusion under this rule.
On new §25.30, the Texas Classroom Teachers Association
(TCTA) commented that FLSA compensatory time earned dur-
ing the three (or ve) years prior to retirement should be included
in the calculation of the dened benet for the employee and
that the rule should be changed accordingly. TRS disagrees
with TCTA’s comment and suggestion because, as already
stated in response to similar comments, the statute §822.201,
Government Code, denes salary and wages as payments of
money for service and prevents TRS from crediting payments
for unused compensatory time. Aside from the statutory ob-
stacle, TCTA’s suggestion would have an adverse actuarial
impact on the system by crediting the compensation only when
it benets the member and depriving the pension fund of the
contributions on this type of payment over the career of the
member and thereby defeat the purpose of both §825.110 as
amended by SB 1691 and new §25.30 implementing it. Under
TCTA’s suggestion, member contributions would be deducted
from payments for unused compensatory time only during
the last years of employment preceding retirement. Member
contributions on these types of lump sum payments that are
deposited with TRS just prior to retirement cannot begin to fund
the increased retirement benets associated with the payments.
Including payments for unused compensatory leave only during
the last years prior to retirement puts the entire burden of the
cost of the lifelong increased payments on the pension fund.
This type of late career increase in salary is the type of increase
TRS is required to address in §825.110.
New §25.31 implements the requirement under SB 1691 that
the Board adopt rules limiting the amount of increases in annual
compensation subject to credit and deposit during a member’s
nal years of employment. The proposed new rule caps the in-
crease in compensation during the last three years before retire-
ment at the greater of 110% of the previous year’s compensation
or the previous year’s compensation plus $10,000. The base line
amount used to determine the amount of allowable compensa-
tion in the third school year prior to retirement is the greater of
either the amount of compensation paid in the fourth school year
prior to retirement or the fth school year prior to retirement. If
there is no compensation in either the fourth or fth school year
prior to retirement, the base amount is the earliest salary credited
in the three school years prior to retirement. If the member does
not have credited compensation in at least three school years
during the last ve school years prior to retirement, the cap does
not apply. The proposed rule species that increases in compen-
sation because of a change in employers, a change in duties, the
performance of additional duties or work, legislation, or federal
or state law will not be excluded. Also, the rule provides that no
adjustment in compensation will be made under the new rule if
the limit on compensation will not affect the member’s retirement
benet. Proposed new §25.31 also provides that only compen-
sation earned after the 2005-2006 school or contract year will
be subject to the limit on increases and only salaries earned in
the 2005-2006 school/contract year and thereafter will be used
to calculate the base salary amount. The proposed rule provides
for the refund of member contributions on ineligible compensa-
tion. The exceptions provided in proposed new §25.31 address
the most common reasons employers give to justify increases in
salary.
TRS received comments from the Texas Federation of Teachers
(TFT) on this proposed rule. TFT commented that the proposed
rule should be changed to apply only to members in certain job
classications such as school district superintendents and other
employees "able to exert direct and substantial inuence on the
amount and form of their own compensation." TRS disagrees
with this suggestion because there is no express provision in
the bill that limits the application of the law to only members
serving in certain job classications. Further, there is no infor-
mation available at this time that supports a determination by
the TRS Board that increases in the salaries of TRS members
in the suggested job classications have any more signicant
actuarial impact on the pension fund than late-career increases
in the compensation of other members in other job classica-
tions. However, by establishing the $10,000 threshold amount,
the 110% cap effectively will apply only to those members mak-
ing more than $100,000.
TFT also commented that amounts paid for unused FLSA com-
pensatory time should not count towards any limit proposed in
§25.31. TRS agrees with this comment, but for a different rea-
son. The denition of compensation as salary and wages is es-
tablished in the statutory terms of the TRS plan and that deni-
tion precludes a determination that payments for unused com-
pensatory time are creditable compensation. Rules adopted by
the Board cannot change the law. Because these payments are
not compensation for TRS purposes, they will not count towards
the limit in this rule. However, payments for overtime worked
under FLSA to non-exempt employees is creditable compen-
sation when it is paid as it is earned and in the proposed rule
amounts paid for overtime worked under FLSA (federal law) are
not counted towards the limit.
Additionally, TFT commented at the November 4, 2005 Board
meeting on new §25.31 that TRS should credit payments for
accrued FLSA compensatory time because employers control
whether the employees receive overtime wages as they earn
them or payments for unused leave. TRS disagrees with this
comment for the same reason stated above in connection with
new §25.30: the characterization of compensation as creditable
is not based on the member having any control over the type
or amount of compensation received but whether the compen-
sation is salary and wages as dened in the TRS plan terms.
The fact remains that current statutory law--§822.201, Govern-
ment Code--prevents TRS from crediting in benet computations
compensation received for unused FLSA compensatory leave.
Statutory Authority for New §25.30 and §25.31: §22 of SB 1691,
which amends §825.110, Government Code, to require the
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Board to adopt rules (1) to exclude from annual compensation
all or part of salary and wages in the nal years of a member’s
employment that reasonably can be presumed to have been
derived from a conversion of fringe benets, maintenance, or
other payments not includable in annual compensation to salary
and wages and (2) to adopt a percentage limit on the amount of
increases in annual compensation that may be subject to credit
and deposit during a member’s nal years of employment; and
§825.102, Government Code, which authorizes the Board to
adopt rules for the administration of the funds of the retirement
system.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Teacher Retirement System of Texas
Effective date: January 31, 2006
Proposal publication date: September 30, 2005
For further information, please call: (512) 542-6438
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS
PART 3. TEXAS YOUTH COMMISSION
CHAPTER 85. ADMISSION, PLACEMENT,
AND PROGRAM COMPLETION
SUBCHAPTER C. MOVEMENT WITHOUT
PROGRAM COMPLETION
37 TAC §85.41
The Texas Youth Commission (the commission) adopts the re-
peal of §85.41, concerning Maximum Length of Stay for Other
Than Type A Violent and Sentenced Offenders, without changes
to the proposed text as published in the December 2, 2005, is-
sue of the Texas Register (30 TexReg 8000).
The justication for the repeal of the section is to allow for a
signicantly revised rule to be published in its place.
No comments were received regarding adoption of the repeal.
The repeal is adopted under the Human Resources Code,
§61.034, which provides the commission with the authority to
make rules appropriate to the proper accomplishment of its
functions.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.






Effective date: February 1, 2006
Proposal publication date: December 2, 2005
For further information, please call: (512) 424-6014
37 TAC §85.41
The Texas Youth Commission (the commission) adopts new
§85.41, concerning Maximum Length of Stay, without changes
to the proposed text as published in the December 2, 2005,
issue of the Texas Register (30 TexReg 8001).
The justication for the new rule is the efcient use of agency
resources. The new section allows only general offenders to be
released under this rule. Additionally, the length of time such
youth must serve in high restriction to be eligible for release is
now calculated based on a certain number of months in addi-
tion to (as opposed to elapsed since completion of) the minimum
length of stay plus any disciplinary extensions. Furthermore, the
timeframe during which a youth must be free of Category 1 rule
violations in order to be eligible for release under this rule is low-
ered from 90 days to 30 days prior to the exit review. The dead-
line by which an eligible youth must be released to parole is re-
duced from 45 days after the exit review to 30 days.
No comments were received regarding adoption of the new rule.
The new rule is adopted under the Human Resources Code,
§61.034, which provides the commission with the authority to
make rules appropriate to the proper accomplishment of its func-
tions.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.






Effective date: February 1, 2006
Proposal publication date: December 2, 2005
For further information, please call: (512) 424-6014
CHAPTER 91. PROGRAM SERVICES
SUBCHAPTER D. HEALTH CARE SERVICES
37 TAC §91.99
The Texas Youth Commission (the commission) adopts the re-
peal of §91.99, concerning Medical Admissions for Al Price State
Juvenile Correctional Facility, without changes to the proposed
text as published in the December 2, 2005, issue of the Texas
Register (30 TexReg 8002).
The justication for the repeal is the efcient use of agency re-
sources. The repeal reects the agency’s determination that due
to the small number of youth with chronic illnesses requiring fre-
quent care in TYC custody, the operation of a specialized dorm to
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house such youth is no longer necessary. Such youth continue
to receive necessary medical care in accordance with rules es-
tablished by the agency which govern the provision of medical
care.
No comments were received regarding adoption of the repeal.
The repeal is adopted under the Human Resources Code,
§61.034, which provides the commission with the authority to
make rules appropriate to the proper accomplishment of its
functions.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.






Effective date: February 1, 2006
Proposal publication date: December 2, 2005
For further information, please call: (512) 424-6014




The Texas Youth Commission (the commission) adopts an
amendment to §95.21, concerning the Aggression Management
Program, without changes to the proposed text as published in
the December 2, 2005, issue of the Texas Register (30 TexReg
8003).
The justication for amending the section is to provide for the
timely parole release of eligible youth. The amended rule allows
youth to be released from the Aggression Management Program
(AMP) to parole when youth complete AMP requirements and
meet release criteria pursuant to new §85.41, which is adopted
in this issue of the Texas Register. If a youth completes AMP
requirements, but does not meet release criteria under §85.41,
the youth will be released from AMP to the general population in
a placement determined by the Centralized Placement Unit.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Human Resources Code,
§61.034, which provides the commission with the authority to
make rules appropriate to the proper accomplishment of its func-
tions.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.






Effective date: February 1, 2006
Proposal publication date: December 2, 2005
For further information, please call: (512) 424-6014
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Adopted Rule Review
Railroad Commission of Texas
Title 16, Part 1
The Railroad Commission of Texas (Commission) les this notice of
its readoption of 16 TAC Chapter 9, relating to LP-Gas Safety Rules,
in accordance with Texas Government Code, §2001.039. The Com-
mission’s reasons for adopting these rules continue to exist; however,
in a separate pending rulemaking, the Commission has proposed some
amendments to §9.9, relating to Requirements for Certicate Renewal,
and §9.51, relating to General Requirements for Training and Continu-
ing Education. The Commission proposed the amendments to §9.9 and
§9.51 to improve the efciency and to recover the cost of administer-
ing LP-gas examinations, examination renewals, and training require-
ments for persons who handle LP-gas in the course of their employment
with a state agency, county, municipality, school district, or other gov-
ernmental subdivision and who elect to become Railroad Commission
certied to perform LP-gas activities even though currently they are
not required to do so. That proposal is still pending.
The notice of intent to review the rules in Chapter 9 was published in
the November 18, 2005, issue of the Texas Register (30 TexReg 7747);
the Commission received no comments. This concludes the review of
all rules in Chapter 9.




Railroad Commission of Texas
Filed: January 11, 2006
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Texas State Affordable Housing Corporation
Notice of Public Hearing Regarding the Issuance of Bonds
Notice is hereby given of a public hearing to be held by the Texas State
Affordable Housing Corporation (the "Issuer") at 12:00 p.m. on Febru-
ary 13, 2006 at 1005 Congress Avenue, Suite B10 (Conference Room),
Austin, Texas 78701, on the proposed issuance by the Issuer of one or
more series of revenue bonds (the "Bonds") to provide nancing for
the acquisition of single family mortgages in the State of Texas, pur-
suant to its professional educators home loan programs (the "Project").
The maximum aggregate face amount of the Bonds to be issued with
respect to the Project is $25,000,000. All interested persons are invited
to attend the public hearing to express orally, or in writing, their views
on the Project and the issuance of the Bonds. The Bonds shall not con-
stitute or create an indebtedness, general or specic, or liability of the
State of Texas, or any political subdivision thereof. The Bonds shall
never constitute or create a charge against the credit or taxing power
of the State of Texas, or any political subdivision thereof. Neither the
State of Texas, nor any political subdivision thereof shall in any man-
ner be liable for the payment of the principal of or interest on the Bonds
or for the performance of any agreement or pledge of any kind which
may be undertaken by the Issuer and no breach by the Issuer of any
agreements will create any obligation upon the State of Texas, or any
political subdivision thereof. Further information with respect to the
proposed Bonds will be available at the hearing or upon written re-
quest prior thereto addressed to David Long at the Texas State Afford-
able Housing Corporation, 1005 Congress Avenue, Suite 500, Austin,
Texas 78701; 1-888-638-3555 ext. 402.
Individuals who require auxiliary aids in order to attend this meeting
should contact Laura Smith, ADA Responsible Employee, at 1-888-
638-3555, ext. 400 through Relay Texas at 1-800-735-2989 at least
two days before the meeting so that appropriate arrangements can be
made.
Individuals may transmit written testimony or comments regarding the




Texas State Affordable Housing Corporation
Filed: January 13, 2006
Department of Aging and Disability Services
Notice of Public Hearing for the 2006 - 2007 State Mental
Retardation Facilities (SMRF) Report
Notice is hereby given of a public hearing to be held by the Depart-
ment of Aging and Disability Services (DADS) at the Winters Build-
ing, 701 W. 51st Street, Public Hearing Room, Austin, Travis County,
Texas 78751 at 2:00 p.m. on February 14, 2006, with respect to ac-
cepting comments and recommendations in regards to the preparation
of the 2006 - 2007 State Mental Retardation Facilities (SMRF) Re-
port. The public hearing provides an opportunity for interested parties
to comment and make recommendations to DADS. Recommendations
and comments should be based on the 2004 - 2005 SMRF Report that
will be considered in formulating the 2006 - 2007 SMRF Report.
For the convenience of the reader, the SMRF Report, which is
posted on the Health and Human Services Commission website as
part of the Health and Human Services Enterprise Strategic Plan
for Fiscal Years 2005 - 2009, has been posted as a stand alone
document on the DADS website. The 2004 - 2005 SMRF Report is
available at: http://www.dads.state.tx.us/news_info/publications/plan-
ning/SMRF_Report.html. Individuals may request a paper copy of
this report by contacting Nellie Nixon at (512) 438-5634.
All interested parties are invited to attend this public hearing to express
their views with respect to comments on the 2004 - 2005 SMRF Report.
Questions or requests for additional information may be directed to
Nellie Nixon at the Department of Aging and Disability Services, P.O.
Box 149030, M.C. W235, Austin, Texas 78714; (512) 438-5797; or
nellie.nixon@dads.state.tx.us.
Persons who intend to appear at the hearing and express their views are
invited to contact Nellie Nixon in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Nellie Nixon prior to the date scheduled for the
hearing.
Individuals who require a language interpreter for the hearing should
contact Nellie Nixon at least three days prior to the hearing date at (512)




Department of Aging and Disability Services
Filed: January 17, 2006
Texas Alcoholic Beverage Commission
Enforcing the Underage Drinking Laws - Request for
Applications
The Texas Alcoholic Beverage Commission (TABC) is soliciting ap-
plications for projects that improve or promote the enforcement of un-
derage drinking laws. TABC is able to award funding to state agen-
cies, local units of government (cities, counties, school districts), Na-
tive American tribal governments, nonprot corporations, and colleges
and universities through the Department of Justice’s Ofce of Juvenile
Justice and Delinquency Prevention’s (OJJDP) Enforcing the Underage
Drinking Laws (EUDL) Program. Awards will range from $20,000 to
$50,000. Complete guidelines for the funding opportunity are avail-
able in the application kit.
Funding applications must be received at the TABC, 5806 Mesa Drive,
Austin, TX 78731, no later than 5:00 P.M. on Wednesday, March
15, 2006.
Applications will be scored competitively using peer review. All fund-
ing decisions related to these grants are fully within the discretion of
the TABC Administrator.
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For further information, or to request an application kit by mail, contact
the Education and Prevention Division at (512) 206-3430 or via e-mail
at grants@tabc.state.tx.us.
Program Announcement
Underage Drinking is a problem that requires continuous attention from
the prevention, education, and enforcement elds. While the State of
Texas currently allocates resources to address underage drinking, more
needs to be done. The Texas Alcoholic Beverage Commission’s pri-
mary goal for participating in the EUDL Program is to increase the
state’s ability to effectively enforce underage drinking laws and to pre-
vent youth access to and illegal use of alcohol.
Through this competitive Request for Applications (RFA), applicants
may request funds for a variety of projects that help meet this goal.
While this program may fund any innovative underage drinking pre-
vention program or alcohol age-law enforcement effort, TABC would
like to fund programs that address one or more of the following prob-
lems:
* Underage drinking in small towns or rural areas; and/or the
* Underage drinking on and around college campuses.
Project applications should also clearly explain how the following com-
ponents will be incorporated into the program:
* Partnerships with multiple aspects of the community;
* Partnerships with youth in planning and carrying out program activ-
ities; and
* Use of multiple fact-based strategies to reduce demand for and/or
access to alcoholic beverages among underage youth in the impact area.
Applicants are encouraged to pursue initiatives that involve envi-
ronmental approaches. Environmental approaches include efforts
that seek to change policy, target enforcement efforts to identied
problems, change the general attitudes of the public and retailers about
underage drinking, and/or address retailer or other community-based
practices encouraging underage drinking, to name a few.
Funding preference will be given to applicant programs that are cur-
rently operating, but could expand efforts with additional funds.
General Requirements
Applications must present a documented underage drinking problem
and clearly detail a comprehensive approach to addressing the prob-
lem. This approach should involve several education, prevention, en-
forcement, and/or prosecution-based strategies and include many key
community players. Applicants must explain why additional resources
are needed and how grant funds will be used to contribute to the im-
plementation of the approach.
Coordination
Grant applications must describe how the project will be coordinated
with existing programs and policies, with particular attention to docu-
menting that grant funds will be used to create new projects or expand
existing ones. Preference will be given to projects that outline a plan
to continue efforts should future year funding not be available.
Evaluation
Grant applications must include measurable goals with baseline data
(data for the year before the grant). Actual results for each goal will
be compared with baseline data. Grantees must report quarterly to the
TABC on progress report forms provided by the agency.
Eligible Applicants
State agencies, local units of government (cities, counties, school dis-
tricts), Native American tribal governments, nonprot corporations,
and colleges and universities are eligible to apply for the TABC grants
under the EUDL fund. Applicants may provide services directly or un-
der contract with other cities, counties, school districts, private com-
panies, or non-prot organizations. Colleges and universities that ap-
ply must address how they will coordinate project efforts with the sur-
rounding community.
Amount of Each Grant
Grant awards will range from $20,000 to $50,000 per year. Subject
to the quality of the applications received, the demonstrated problem,
and the demonstrated need for additional resources, the TABC, when
selecting applications for grant awards, will attempt to distribute those
awards across the state and between focus areas. FUNDS WILL BE
AVAILABLE ON A REIMBURSEMENT BASIS ONLY.
Grant Period
All grants will be awarded for a project period of twelve months. The
project period will begin on June 1, 2006, and conclude on May 31,
2007. Requests for project extensions will not be considered or ap-
proved.
Matching Funds
Funded applicants must provide a project "match" equal to at least
25 percent of total project cost. This match may be in the form of
cash and/or in-kind contributions, and approved indirect costs may be
counted towards the match requirement.
Non-Supplanting Requirement
Federal funds shall not be used to supplant state or local funds and shall
only be used to start new initiatives or expand existing programs.
Construction Costs
Land acquisition and construction costs are ineligible.
Equipment Purchases
Equipment purchases are ineligible. Equipment rental may be ap-
proved.
Continuation Funding Policy
Grants will be awarded for a period of one year. Applicants may apply
for continuation funding in subsequent years, subject to the availability
of federal funds.
Reports
Grantees must submit quarterly progress reports and nancial expen-
diture reports. TABC will supply the necessary forms and instructions
following grant awards. Failure to submit reports on time will result in
a nancial hold on grant funds until the reports are submitted.
Grants may be terminated if guidelines are not met.
Deadline for Submission
Original applications must be mailed to TABC no later than 5:00 P.M.
BY WEDNESDAY, MARCH 15, 2006. Faxed, e-mailed or incom-
plete applications will not be accepted.
Texas Review and Comment System
A copy of each grant application must be submitted to the appropriate
Regional Council of Governments (COG) or to the State Single Point
of Contact (SPOC) for TRACS review. The applicant is responsible
for this submission and for submitting a copy of the TRACS review
letter to TABC.
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Selection Process
Applications will be scored competitively, using the scoring instrument
included in the application kit. All funding decisions related to these
grants are fully within the discretion of the TABC Administrator or his
designee. TABC informs the applicant of this decision through either
an award or denial letter. Applicants must not make any assumptions
regarding funding decisions until they have received ofcial written no-
tication of award or denial that is signed by either the TABC Admin-
istrator or the Grant Programs Administrator. Funding will be awarded
by April 30, 2006. All applicants should plan to attend a grant delivery
meeting in May 2006 at TABC Headquarters in Austin.
Program Authorization
This block grant funding is authorized under the Enforcing the Under-
age Drinking Laws Program, authorized by the Omnibus Consolidated
and Emergency Supplemental Appropriation Act of 1999, Public Law
105-277, FY 2001 Appropriations Act, Public Law 106-553.
For Further Information
For further information, or to request an application kit by mail, contact





Texas Alcoholic Beverage Commission
Filed: January 11, 2006
Texas Building and Procurement Commission
Request for Proposals
The Texas Building and Procurement Commission (TBPC), on behalf
of the Department of Family and Protective Services), announces the
issuance of Request for Proposals (RFP) #303-6-10784. TBPC seeks
a ve year lease of approximately 2,534 square feet of ofce space in
Cleburne, Johnson County, Texas.
The deadline for questions is February 8, 2006 and the deadline for
proposals is February 24, 2006 at 3:00 P.M. The award date is March 6,
2006. TBPC reserves the right to accept or reject any or all proposals
submitted. TBPC is under no legal or other obligation to execute a
lease on the basis of this notice or the distribution of a RFP. Neither
this notice nor the RFP commits TBPC to pay for any costs incurred
prior to the award of a grant.
Parties interested in submitting a proposal may obtain information by
contacting TBPC Purchaser Myra Beer at (512) 463-5773. A copy of





Texas Building and Procurement Commission
Filed: January 12, 2006
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program
On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identied in 31 TAC Chapter 501. Requests for federal
consistency review were deemed administratively complete for the fol-
lowing project(s) during the period of January 6, 2005, through January
12, 2006. As required by federal law, the public is given an opportu-
nity to comment on the consistency of proposed activities in the coastal
zone undertaken or authorized by federal agencies. Pursuant to 31 TAC
§§506.25, 506.32, and 506.41, the public comment period for these ac-
tivities extends 30 days from the date published on the Coastal Coordi-
nation Council web site. The notice was published on the web site on
January 18, 2006. The public comment period for these projects will
close at 5:00 p.m. on February 17, 2006.
FEDERAL AGENCY ACTIONS:
Applicant: Galveston County Municipal Utility District #12; Loca-
tion: The project is located within the subdivisions of Omega Bay and
Bayou Vista, off Highlands Bayou, located northwest of the Highway 6
and I-45 intersection, Galveston County, Texas. The project can be lo-
cated on the U.S.G.S. quadrangle map entitled: Virginia Point, Texas.
Approximate UTM Coordinates in NAD 27 (meters): Zone 15; East-
ing: 311765; Northing: 3245703. Project Description: The applicant
proposes to perform maintenance hydraulic dredging within the exist-
ing canals in the Bayou Vista and Omega Bay subdivisions to maintain
recreational navigation. Approximately 60,000 cubic yards of mate-
rial will be dredged from Omega Bay and Bayou Vista. The canals
will be dredged to a maximum depth of 8 feet below mean lower low
water. The canals vary from 75 to 100 feet wide. The surface area
of the canals to be dredged would be 18.5 acres. The dredge mate-
rial will be utilized to restore up to 8 acres of emergent saline marsh
at two locations adjacent to the residential neighborhoods. The rst
marsh restoration area would be located west of Omega Bay, within
the existing marsh restoration area associated with Corps Permit No.
22473(01), and will be called the Omega Bay Mitigation Area. The
second marsh restoration area would be located south of Bayou Vista,
within the Saconas Marsh, and will be called the Bayou Vista Mit-
igation Area. CCC Project No.: 06-0115-F1; Type of Application:
U.S.A.C.E. permit application #24013 is being evaluated under §10
of the Rivers and §404 of the Clean Water Act (33 U.S.C.A. §1344).
Note: The consistency review for this project may be conducted by the
Texas Commission on Environmental Quality under §401 of the Clean
Water Act.
Applicant: Texas Department of Transportation; Location: The
project is located in wetlands and other waters within a 120-foot-wide
right-of-way of State Highway (SH) 87 from the ferry landings at Boli-
var for a distance of 30.2 miles to approximately 2,000 feet south of the
Gulf Intracoastal Waterway bridge north of High Island in Galveston
County, Texas. The project can be located on the U.S.G.S. quadrangle
maps entitled: Galveston, Flake, Caplen, Frozen Point, and High Is-
land, Texas. Approximate UTM Coordinates in NAD 27 (meters) at the
west project terminus: Zone 15; Easting: 327303; Northing: 3249477.
Approximate UTM Coordinates in NAD 27 (meters) at the east project
terminus: Zone 15; Easting: 365489; Northing: 3274610. Project De-
scription: The applicant proposes to raise the elevation of SH 87 to
approximately 5 feet above mean high tide. The project includes the
discharge of ll into 8.40 acres of wetlands and 0.18 acre other waters
and the temporary discharge of ll into 2.38 acres of wetlands and other
waters for the raising of the road elevation and maintenance of ditches
to improve surface drainage. CCC Project No.: 06-0122-F1; Type of
Application: U.S.A.C.E. permit application #23899 is being evaluated
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403)
and §404 of the Clean Water Act (33 U.S.C.A. §1344). Note: The con-
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sistency review for this project may be conducted by the Texas Com-
mission on Environmental Quality under §401 of the Clean Water Act.
Applicant: St. Mary Land and Exploration; Location: The project
is located in Galveston Bay State Tract (ST) 236, approximately 7.93
miles southeasterly from Smith Point, in Galveston County, Texas. The
project can be located on the U.S.G.S. quadrangle map entitled: Flake,
Texas. Approximate UTM Coordinates in NAD 27 (meters): Zone 15;
Easting: 333365; Northing: 3258776. Project Description: The ap-
plicant proposes to dredge an access canal, measuring approximately
22,000 feet, from the Houston Ship Channel to access the Elm Grove
Prospect. The applicant proposes to install, operate and maintain struc-
tures and equipment necessary for oil and gas drilling, production and
transportation activities in ST 236. The proposed project would include
installation of typical marine barges and keyways, a shell/gravel pad,
and production structures with attendant facilities, and owlines. Ap-
proximately 23.6 acres of bay bottom would be mechanically excavated
and sidecast on the south side of the proposed access channel. Ap-
proximately 8.5 acres of bay bottom would be affected by the sidecast
dredge material. CCC Project No.: 06-0125-F1; Type of Application:
U.S.A.C.E. permit application #24032 is being evaluated under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of
the Clean Water Act (33 U.S.C.A. §1344). Note: The consistency re-
view for this project may be conducted by the Texas Commission on
Environmental Quality under §401 of the Clean Water Act.
Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.
Further information on the applications listed above may be obtained
from Ms. Tammy Brooks, Program Specialist, Coastal Coordi-
nation Council, P.O. Box 12873, Austin, Texas 78711-2873, or
tammy.brooks@glo.state.tx.us. Comments should be sent to Ms.
Brooks at the above address or by fax at (512) 475-0680.
TRD-200600248
Larry L. Laine
Chief Clerk/Deputy Land Commissioner
Coastal Coordination Council
Filed: January 18, 2006
Comptroller of Public Accounts
Notice of Request for Proposals
Pursuant to Chapters 403, 2155, and 2156, §2155.001 and §2156.121,
Texas Government Code, and Chapter 2305, §2305.036, Texas Gov-
ernment Code, the Comptroller of Public Accounts (Comptroller),
State Energy Conservation Ofce (SECO), announces the issuance of
its Request for Proposals (RFP #175e) from qualied, independent
rms or entities to provide energy efcient services and building
technologies to low-to-moderate income households on behalf of the
Housing Partnership Program (Program). One or more successful
respondents will assist the Comptroller in providing the services and
technologies and related services, as directed by the Comptroller. The
Comptroller reserves the right to award one or more contracts under
this RFP. The successful respondent(s), if any, will be expected to
begin performance of the contract(s), if any, awarded under this RFP
on or about March 1, 2006.
Contact: Parties interested in submitting a proposal should contact
William Clay Harris, Assistant General Counsel, Contracts, Comptrol-
ler of Public Accounts, 111 E. 17th St., ROOM G-24, Austin, Texas
78774 (Issuing Ofce), telephone number: (512) 305-8673, to obtain
a copy of the RFP. The Comptroller will mail copies of the RFP only
to those specically requesting a copy. The RFP will be available for
pick-up at the above-referenced address on or after Friday, January 27,
2006, after 10:00 a.m., Central Zone Time (CZT), and during normal
business hours thereafter. The Comptroller will also make the complete
RFP available electronically on the Texas Marketplace on or after Fri-
day, January 27, 2006, 10:00 a.m. (CZT).
All written inquiries, questions, and Non-Mandatory Letters of Intent
to propose must be received in the Issuing Ofce prior to 2:00 p.m.
(CZT) on Friday, February 10, 2006. Prospective respondents are en-
couraged to fax Letters of Intent and Questions to (512) 475-0973
to ensure timely receipt. The responses to questions and other infor-
mation pertaining to this procurement will be posted on February 14,
2006, or as soon thereafter as practical, on the Texas Marketplace at:
http://www.marketplace.state.tx.us. Questions and inquiries received
after the deadline will not be considered; respondents are solely re-
sponsible for verifying timely receipt in the Issuing Ofce of Letters of
Intent and Questions.
Closing Date: Proposals must be received in the Issuing Ofce at the
location specied above no later than 2:00 p.m. (CZT), on Tuesday,
February 21, 2006. Proposals received in the Issuing Ofce after this
time and date will not be considered; respondents are solely responsible
for verifying timely receipt of Proposals in the Issuing Ofce.
Evaluation and Award Procedure: All proposals will be subject to eval-
uation by a committee based on the evaluation criteria and procedures
set forth in the RFP. The Comptroller will make the nal decision. The
Comptroller reserves the right to accept or reject any or all proposals
submitted. The Comptroller is under no legal or other obligation to
execute a contract on the basis of this notice or the distribution of any
RFP. The Comptroller shall pay for no costs incurred by any entity in
responding to this notice or the RFP.
The anticipated schedule of events is as follows: Issuance of RFP - Jan-
uary 27, 2006; Non-Mandatory Letters of Intent and Questions Due -
February 10, 2006, 2:00 p.m. CZT; Ofcial Questions and Responses
Posted - February 14, 2006 (or as soon thereafter as practical); Pro-
posals Due - February 21, 2006, 2:00 p.m. CZT; Contract Execution -
March 1, 2006, or as soon thereafter as practical; Commencement of
Project Activities - March 1, 2006.
TRD-200600243
Pamela Smith
Deputy General Counsel, Contracts
Comptroller of Public Accounts
Filed: January 18, 2006
Credit Union Department
Applications to Expand Field of Membership
Notice is given that the following applications have been led with the
Credit Union Department and are under consideration:
An application was received from Energy Capital Credit Union, Hous-
ton, Texas to expand its eld of membership. The proposal would per-
mit persons who live, work, worship, or attend school within a 10-mile
radius of the credit union ofce located at 18540 Northwest Freeway,
Houston, Texas, to be eligible for membership in the credit union.
An application was received from Texas Employees Credit Union, Dal-
las, Texas to expand its eld of membership. The proposal would per-
mit employees of the Jimmy Gary Insurance Agency who work in or
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are paid or supervised from Arlington, Texas, to be eligible for mem-
bership in the credit union.
An application was received from PosTel Family Credit Union, Wichita
Falls, Texas to expand its eld of membership. The proposal would
remove exclusionary language relating to employees in or residing in
the Windthorst chartered area in Archer County, Texas.
An application was received from Texans Credit Union, Richardson,
Texas to expand its eld of membership. The proposal would permit
individuals who live, work or attend school within a 10-mile radius of
the Texans Credit Union branch located at 3232 Main Street, Frisco,
Texas, to be eligible for membership in the credit union.
Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from the
date of this publication. Credit unions that wish to comment on any
application must also complete a Notice of Protest form. The form
may be obtained by contacting the Department at (512) 837-9236 or
downloading the form at http://www.tcud.state.tx.us/applications.html.
Any written comments must provide all information that the interested
party wishes the Department to consider in evaluating the application.
All information received will be weighed during consideration of the
merits of an application. Comments or a request for a meeting should
be addressed to the Texas Credit Union Department, 914 East Anderson





Filed: January 18, 2006
Notice of Final Action Taken
In accordance with the provisions of 7 TAC §91.103, the Credit Union
Department provides notice of the nal action taken on the following
application(s):
Application(s) to Expand Field of Membership--Approved
Texas Health Resources Credit Union, Dallas, Texas--See Texas Reg-
ister issue, dated October 28, 2005.
Application(s) for a Merger or Consolidation--Approved
Dallas County Credit Union (Dallas) and Texans Credit Union
(Richardson)--See Texas Register issue, dated December 9, 2005.
Articles of Incorporation--50 Years to Perpetuity--Approved
Texas Dow Employees Credit Union, Lake Jackson, Texas
Gulf Credit Union, Groves, Texas
Hockley County School Employees Credit Union, Levelland, Texas
Abilene State School Credit Union, Abilene, Texas
ACU Credit Union, Abilene, Texas
THD 6 Credit Union, Odessa, Texas





Filed: January 18, 2006
Texas Commission on Environmental Quality
Notice of Issuance of a New Air Quality Standard Permit for
Animal Carcass Incinerators
The Texas Commission on Environmental Quality (TCEQ) is issuing
a new standard permit for animal carcass incinerators (ACIs) under
Texas Health and Safety Code, Texas Clean Air Act, §382.05195, Stan-
dard Permit, and 30 TAC Chapter 116, Subchapter F, Standard Permits.
The standard permit for ACIs will be effective January 16, 2006.
Copies of the standard permit for ACIs may be obtained from
the TCEQ web site at www.tceq.state.tx.us/assets/public/permit-
ting/air/NewSourceReview/Combustion/acipc.pdf or by contacting
the TCEQ, Ofce of Permitting, Remediation, and Registration, Air
Permits Division, at (512) 239-1250.
OVERVIEW OF AIR QUALITY STANDARD PERMIT
The draft standard permit for ACIs is applicable to those facilities and
associated equipment that are used to incinerate animal carcasses and
comply with the requirements as specied by the standard permit.
The new source review program under 30 TAC Chapter 116 requires
any person who plans to construct any new facility or to modify any
existing facility that may emit air contaminants into the air of the state
to obtain a permit in accordance with §116.111, General Application,
to satisfy the de minimis criteria of §116.119, De Minimis Facilities or
Sources, or satisfy the conditions of a exible permit, standard permit,
or a permit by rule before any actual work is begun on the facility.
This standard permit requires ACIs to comply with certain administra-
tive requirements including registration, a fee, general requirements,
operational and design requirements, recordkeeping requirements, and
executive director approval. Also, this standard permit requires that
owners and operators of ACIs authorized by this standard permit pro-
vide public notice to ensure that local communities are informed of
specic proposed ACI projects. Additionally, the new standard permit
provides design and operational requirements to reduce emissions.
PUBLIC NOTICE AND COMMENT PERIOD
In accordance with 30 TAC §116.603, Public Participation in Issuance
of Standard Permits, the TCEQ published notice of this standard permit
in the Texas Register and newspapers of the largest general circulation
in the following metropolitan areas: Amarillo, Austin, Corpus Christi,
Dallas, El Paso, Houston, Lower Rio Grande Valley, Lubbock, Permian
Basin, San Antonio, and Tyler. The date for these publications was June
24, 2005. The public comment period was from the date of publication
until 5:00 p.m. on July 28, 2005.
PUBLIC MEETINGS
A public meeting on the proposal was held on July 28, 2005, at 9:00
a.m., at the Texas Commission on Environmental Quality in Building
B, Room 201A, 12100 Park 35 Circle, Austin, Texas. One individual
attended the meeting but provided no formal comments.
ANALYSIS OF COMMENTS
No comments were received on this standard permit.
TRD-200600234
Stephanie Bergeron Perdue
Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Filed: January 17, 2006
Proposal for Decision
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The State Ofce of Administrative Hearings issued a Proposal for De-
cision and Order to the Texas Commission on Environmental Qual-
ity on January 17, 2006, in the matter of the Executive Director of
the Texas Commission on Environmental Quality, Petitioner v. Rafati,
Inc. dba El Paso Convenience Store; SOAH Docket No. 582-05-3371;
TCEQ Docket No. 2002-0842-PST-E. The commission will consider
the Administrative Law Judge’s Proposal for Decision and Order re-
garding the enforcement action against Rafati, Inc. dba El Paso Con-
venience Store on a date and time to be determined by the Ofce of
the Chief Clerk in Room 201S of Building E, 12100 N. Interstate 35,
Austin, Texas. This posting is Notice of Opportunity to Comment on
the Proposal for Decision and Order. The comment period will end 30
days from date of this publication. Written public comments should be
submitted to the Ofce of the Chief Clerk, MC-105, TCEQ, P.O. Box
13087, Austin, Texas 78711-3087. If you have any questions or need





Texas Commission on Environmental Quality
Filed: January 18, 2006
Proposed Enforcement Orders
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075, which requires that the commission may not ap-
prove these AOs unless the public has been provided an opportunity to
submit written comments. Section 7.075 requires that notice of the pro-
posed orders and the opportunity to comment must be published in the
Texas Register no later than the 30th day before the date on which the
public comment period closes, which in this case is February 27, 2006.
Section 7.075 also requires that the commission promptly consider any
written comments received and that the commission may withhold ap-
proval of an AO if a comment discloses facts or considerations that
indicate the proposed AO is inappropriate, improper, inadequate, or
inconsistent with the requirements of the Code, the Texas Health and
Safety Code (THSC), and/or the Texas Clean Air Act (the Act). Addi-
tional notice is not required if changes to an AO are made in response
to written comments.
A copy of each proposed AO is available for public inspection at both
the commission’s central ofce, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the appli-
cable regional ofce listed as follows. Written comments about an AO
should be sent to the enforcement coordinator designated for each AO
at the commission’s central ofce at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on February 27,
2006. Written comments may also be sent by facsimile machine to the
enforcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs should be submitted to the commission in writ-
ing.
(1) COMPANY: Army & Air Force Exchange Service; DOCKET
NUMBER: 2004-2001-PST-E; IDENTIFIER: Petroleum Storage
Tank Registration Number 56883, Regulated Entity Reference Num-
ber (RN) 103185112; LOCATION: Waco, McLennan County, Texas;
TYPE OF FACILITY: eet refueling center; RULE VIOLATED:
30 TAC §334.50(a)(1)(A), (b)(2)(A)(i)(III) and (ii)(I), and the Code,
§26.3475(a) and (c)(1), by failing to have a release detection method
capable of detecting a release from underground storage tanks (USTs);
and 30 TAC §334.47(a)(2), by failing to ensure that USTs meet the
technical standards of a new UST system and permanently remove
them from service; PENALTY: $4,000; ENFORCEMENT COOR-
DINATOR: Colin Barth, (512) 239-0086; REGIONAL OFFICE:
6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254)
751-0335.
(2) COMPANY: Bandera County Fresh Water Supply District
1; DOCKET NUMBER: 2005-1911-PWS-E; IDENTIFIER:
RN101209468; LOCATION: Lakehills, Bandera County, Texas;
TYPE OF FACILITY: public water supply; RULE VIOLATED: 30
TAC §290.113(f)(4) and THSC, §341.0315(c), by failing to comply
with the maximum contaminant level (MCL) for total trihalomethane
(TTHM); PENALTY: $318; ENFORCEMENT COORDINATOR:
Trina Grieco, (210) 490-3096; REGIONAL OFFICE: 14250 Judson
Road, San Antonio, Texas 78233-4480, (210) 490-3096.
(3) COMPANY: Cemex Cement of Texas, L.P.; DOCKET NUM-
BER: 2005-0793-AIR-E; IDENTIFIER: RN100213305; LOCATION:
Odessa, Ector County, Texas; TYPE OF FACILITY: cement man-
ufacturing; RULE VIOLATED: 30 TAC §101.201(e) and THSC,
§382.085(b), by failing to adequately notify the TCEQ involving 31
opacity events; and 30 TAC §116.115(c), Air New Source Review
Permit Numbers 5296 and 8410, and THSC, §382.085(b), by failing
to comply with permitted opacity limits; PENALTY: $56,420; EN-
FORCEMENT COORDINATOR: Craig Fleming, (512) 239-5806;
REGIONAL OFFICE: 3300 North A Street, Building 4, Suite 107,
Midland, Texas 79705-5404, (915) 570-1359.
(4) COMPANY: Double Diamond Utilities Company; DOCKET
NUMBER: 2005-1663-MWD-E; IDENTIFIER: RN102329802; LO-
CATION: near Whitney, Hill County, Texas; TYPE OF FACILITY:
wastewater treatment; RULE VIOLATED: 30 TAC §305.125(1),
Texas Pollutant Discharge Elimination System (TPDES) Permit Num-
ber 13786-002, and the Code, §26.121(a), by failing to comply with
the permitted efuent limit for total ammonia nitrogen and ve-day
carbonaceous biochemical oxygen demand; PENALTY: $5,280;
ENFORCEMENT COORDINATOR: Miriam Hall, (512) 239-1044;
REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas
76710-7826, (254) 751-0335.
(5) COMPANY: City of Emory; DOCKET NUMBER: 2005-1535-
MWD-E; IDENTIFIER: RN102916822; LOCATION: Emory, Rains
County, Texas; TYPE OF FACILITY: wastewater treatment; RULE
VIOLATED: 30 TAC §305.125(1), TPDES Permit Number 10082001,
and the Code, §26.121(a), by failing to comply with the permitted
efuent limits for dissolved oxygen, ammonia nitrogen, and ow;
PENALTY: $3,072; ENFORCEMENT COORDINATOR: Mac Vilas,
(512) 239-2557; REGIONAL OFFICE: 2916 Teague Drive, Tyler,
Texas 75701-3756, (903) 535-5100.
(6) COMPANY: Farmers Dairies, Limited; DOCKET NUMBER:
2005-1810-AIR-E; IDENTIFIER: RN100818756; LOCATION: El
Paso, El Paso County, Texas; TYPE OF FACILITY: milk processing
plant; RULE VIOLATED: 30 TAC §101.4 and THSC, §382.085(a) and
(b), by failing to maintain the facility in a manner to prevent nuisance
conditions; and 30 TAC §106.373(3)(A) and THSC, §382.085(b) and
§382.0518(a), by failing to register the ammonia refrigeration system;
PENALTY: $8,400; ENFORCEMENT COORDINATOR: Samuel
Short, (512) 239-5363; REGIONAL OFFICE: 401 East Franklin
Avenue, Suite 560, El Paso, Texas 79901-1206, (915) 834-4949.
(7) COMPANY: Five Nine Seven Limited Partnership dba Ramble-
wood Mobile Home Park; DOCKET NUMBER: 2005-1675-MWD-E;
IDENTIFIER: RN101275378; LOCATION: Bryan, Brazos County,
Texas; TYPE OF FACILITY: wastewater treatment; RULE VI-
31 TexReg 582 January 27, 2006 Texas Register
OLATED: 30 TAC §305.125(1) and (5), TPDES Permit Number
11038-001, and the Code, §26.121(a), by failing to prevent the
discharge and accumulation of sludge in the receiving stream and
by failing to ensure that the facility and all of its systems of collec-
tion, treatment, and disposal are properly operated and maintained;
PENALTY: $5,600; ENFORCEMENT COORDINATOR: Elvia
Maske, (512) 239-0789; REGIONAL OFFICE: 6801 Sanger Avenue,
Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.
(8) COMPANY: Flagstop Enterprises, Inc. dba Flagstop; DOCKET
NUMBER: 2005-1921-PWS-E; IDENTIFIER: RN101283083; LO-
CATION: near Boerne, Bexar County, Texas; TYPE OF FACILITY:
public water supply; RULE VIOLATED: 30 TAC §290.109(c)(2)(A)(i)
and (f)(3) and THSC, §341.033(d), by failing to collect and submit
routine bacteriological samples and by exceeding the non-acute MCL
for total coliform bacteria; PENALTY: $2,300; ENFORCEMENT
COORDINATOR: Dana Shuler, (512) 239-2505; REGIONAL OF-
FICE: 14250 Judson Road, San Antonio, Texas 78233-4480, (210)
490-3096.
(9) COMPANY: Galveston County Landll Texas, L.P.; DOCKET
NUMBER: 2005-1501-MLM-E; IDENTIFIER: RN100221597;
LOCATION: Santa Fe, Galveston County, Texas; TYPE OF FACIL-
ITY: municipal solid waste (MSW); RULE VIOLATED: 30 TAC
§330.56(n)(1)(B) and MSW Permit Number 1149A, by failing to
prevent the concentration of methane gas from exceeding the lower
explosive limit for methane; 30 TAC §§330.114(5), 330.117(c), and
335.2(b) and MSW Permit Number 1149A, by failing to prevent the
disposal of Class 1 industrial waste; 30 TAC §335.6(c), by failing to
update the facility’s notice of registration; 30 TAC §330.136(b)(3)(B)
and 40 Code of Federal Regulations (CFR) §61.154(f), by failing to
properly record the location, depth, and volume of each load of regu-
lated asbestos-containing material placed in the landll; and 30 TAC
§330.130 and MSW Permit Number 1149A, by failing to immediately
notify the TCEQ of a landll gas exceedance; PENALTY: $8,650;
ENFORCEMENT COORDINATOR: Joseph Daley, (512) 239-3308;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.
(10) COMPANY: Gillani Energy Company dba Super B Food
Store; DOCKET NUMBER: 2005-1560-PST-E; IDENTIFIER:
RN102248051; LOCATION: Balch Springs, Dallas County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gaso-
line; RULE VIOLATED: 30 TAC §115.244(1) and (3) and THSC,
§382.085(b), by failing to conduct daily inspections of the Stage II
vapor recovery system (VRS) for defects and by failing to conduct
monthly inspections of the Stage II VRS components; 30 TAC
§115.246(7)(A) and THSC, §382.085(b), by failing to maintain all
required Stage II records on site and make immediately available
for review; 30 TAC §115.248(1) and THSC, §382.085(b), by fail-
ing to ensure that every current employee is made aware of the
purposes and correct operating procedures of the Stage II VRS;
30 TAC §334.49(c)(4)(C) and the Code, §26.3475(d), by failing to
inspect and test the cathodic protection system for operability and
adequacy of protection; 30 TAC §334.50(b)(1)(A) and (d)(1)(B)(ii)
and the Code, §26.3475(c)(1), by failing to ensure that all USTs are
monitored for releases and by failing to reconcile inventory control
records on a monthly basis; and 30 TAC §37.815(a) and (b), by
failing to demonstrate acceptable nancial assurance; PENALTY:
$9,000; ENFORCEMENT COORDINATOR: Sunday Udoetok, (512)
239-0739; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.
(11) COMPANY: Gregory Power Partners, L.P.; DOCKET NUM-
BER: 2005-1746-AIR-E; IDENTIFIER: RN102547957; LOCATION:
near Gregory, San Patricio County, Texas; TYPE OF FACILITY:
natural gas-red combined cycle cogeneration power plant; RULE
VIOLATED: 30 TAC §122.143(4) and §122.145(2)(B), by failing
to submit complete and/or accurate deviation reports; and 30 TAC
§111.111(a)(1)(F) and §122.143(4)(A) and Federal Operating Per-
mit Number O-01809, by failing to demonstrate compliance with
Federal Operating Permit Number O-01809; PENALTY: $2,160;
ENFORCEMENT COORDINATOR: Samuel Short, (512) 239-5363;
REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, Corpus Christi,
Texas 78412-5503, (361) 825-3100.
(12) COMPANY: Darryl Haley dba Haley Enterprises; DOCKET
NUMBER: 2005-1892-MSW-E; IDENTIFIER: RN104753306;
LOCATION: Decatur, Wise County, Texas; TYPE OF FACIL-
ITY: unauthorized MSW disposal; RULE VIOLATED: 30 TAC
§330.5(c), by allowing dumping of MSW without written authoriza-
tion; PENALTY: $800; ENFORCEMENT COORDINATOR: Tom
Greimel, (512) 239-5690; REGIONAL OFFICE: 2301 Gravel Drive,
Fort Worth, Texas 76118-6951, (817) 588-5800.
(13) COMPANY: Hines Nurseries, Inc.; DOCKET NUMBER:
2005-1447-IWD-E; IDENTIFIER: RN101648806; LOCATION:
Rosenburg, Fort Bend County, Texas; TYPE OF FACILITY: plant
nursery; RULE VIOLATED: 30 TAC §305.125(1) and (17), TPDES
Permit Number 03015, and the Code, §26.121(a), by failing to comply
with the ve-day biochemical oxygen demand daily maximum con-
centration and by failing to submit the discharge monitoring reports;
PENALTY: $4,752; ENFORCEMENT COORDINATOR: Carolyn
Lind, (903) 535-5100; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(14) COMPANY: Hudson Water Supply Corporation; DOCKET
NUMBER: 2005-1528-PWS-E; IDENTIFIER: RN101455954; LO-
CATION: Hudson, Angelina County, Texas; TYPE OF FACILITY:
public water supply; RULE VIOLATED: 30 TAC §290.113(f)(4) and
THSC, §341.0315(c), by failing to comply with the MCL for TTHM;
PENALTY: $408; ENFORCEMENT COORDINATOR: Rebecca
Clausewitz, (210) 490-3096; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.
(15) COMPANY: LH Texas OpCo, LP dba The Richardson Ho-
tel; DOCKET NUMBER: 2005-1803-PST-E; IDENTIFIER:
RN101538767; LOCATION: Richardson, Dallas County, Texas;
TYPE OF FACILITY: hotel; RULE VIOLATED: 30 TAC
§334.51(b)(2)(A) - (C) and the Code, §26.3475(c)(2), by failing
to equip the ll pipe of the UST with a tight-ll tting adapter or
similar device to provide a liquid-tight seal, by failing to equip the ll
tube of the tank with an attached spill container or catchment basin,
and by failing to equip the tank with a valve or other device designed
to automatically shut off the ow of regulated substances; 30 TAC
§37.815(a) and (b), by failing to demonstrate acceptable nancial
assurance; 30 TAC §334.50(b)(1)(A) and the Code, §26.3475(c)(1), by
failing to monitor the UST for releases; and 30 TAC §334.8(c)(4)(B)
and the Code, §26.346(a), by failing to ensure that the UST registra-
tion and self-certication form is fully and accurately completed and
submitted in a timely manner; PENALTY: $5,040; ENFORCEMENT
COORDINATOR: Shontay Wilcher, (512) 239-2136; REGIONAL
OFFICE: 2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.
(16) COMPANY: Limestone Marina, Inc.; DOCKET NUMBER:
2005-1737-PWS-E; IDENTIFIER: RN102684321; LOCATION: near
Jewett, Limestone County, Texas; TYPE OF FACILITY: public water
supply; RULE VIOLATED: 30 TAC §290.109(c)(2)(A)(i) and THSC,
§341.033(d), by failing to collect monthly bacteriological samples;
and 30 TAC §290.122(c)(2)(B), by failing to notify the public that
routine bacteriological samples were not collected; PENALTY:
$2,800; ENFORCEMENT COORDINATOR: Michael Limos, (512)
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239-5839; REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500,
Waco, Texas 76710-7826, (254) 751-0335.
(17) COMPANY: Martin Product Sales L.L.C.; DOCKET NUMBER:
2005-1740-MWD-E; IDENTIFIER: RN101528933; LOCATION:
Beaumont, Jefferson County, Texas; TYPE OF FACILITY: waste-
water treatment; RULE VIOLATED: 30 TAC §305.125(1), TPDES
Permit Number 04074, and the Code, §26.121(a), by failing to
comply with the permitted efuent limits for total zinc; PENALTY:
$7,880; ENFORCEMENT COORDINATOR: Merrilee Hupp, (512)
239-4490; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont,
Texas 77703-1892, (409) 898-3838.
(18) COMPANY: Saidul Kabir dba Quick Shop; DOCKET NUM-
BER: 2005-1730-PST-E; IDENTIFIER: RN102438835; LOCATION:
Nacogdoches, Nacogdoches County, Texas; TYPE OF FACILITY:
convenience store with retail sales of gasoline; RULE VIOLATED: 30
TAC §37.815(a) and (b), by failing to demonstrate acceptable nancial
assurance; and 30 TAC §334.22(a) and the Code, §5.702, by failing to
pay UST fees; PENALTY: $3,360; ENFORCEMENT COORDINA-
TOR: Marlin Bullard, (254) 751-0335; REGIONAL OFFICE: 3870
Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.
(19) COMPANY: Regency Gas Services Waha, LP; DOCKET NUM-
BER: 2005-1529-AIR-E; IDENTIFIER: RN100211408; LOCATION:
Coyanosa, Pecos County, Texas; TYPE OF FACILITY: oil and gas
production; RULE VIOLATED: 30 TAC §§101.20(1), 116.110(a),
116.160(a), 122.121, and 122.210(a), 40 CFR §52.21(a)(2)(iii), and
THSC, §382.085(b) and §382.0518(a), by failing to obtain new source
review and prevention of signicant deterioration permits and by
failing to review Federal Operating Permit Number 02546; and 30
TAC §122.145(2)(A) and THSC, §382.085(b), by failing to report
all deviations; PENALTY: $24,500; ENFORCEMENT COORDINA-
TOR: Terry Murphy, (512) 239-5025; REGIONAL OFFICE: 3300
North A Street, Building 4, Suite 107, Midland, Texas 79705-5404,
(915) 570-1359.
(20) COMPANY: Sha Investment Corporation dba Diamond Sham-
rock 0758; DOCKET NUMBER: 2005-1626-PST-E; IDENTIFIER:
RN102402542; LOCATION: Mesquite, Dallas County, Texas; TYPE
OF FACILITY: convenience store with retail sales of gasoline; RULE
VIOLATED: 30 TAC §37.815(a) and (b), by failing to demonstrate
acceptable nancial assurance; PENALTY: $1,920; ENFORCEMENT
COORDINATOR: Jaime Garza, (956) 425-6010; REGIONAL OF-
FICE: 2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.
(21) COMPANY: Shapla, Inc. dba Stop N Stock; DOCKET NUM-
BER: 2005-1365-PST-E; IDENTIFIER: RN101563625; LOCATION:
Haltom City, Tarrant County, Texas; TYPE OF FACILITY: conve-
nience store with retail sales of gasoline; RULE VIOLATED: 30 TAC
§334.50(a)(1)(A) and the Code, §26.3475(c)(1), by failing to ensure
that all tanks are monitored for releases; 30 TAC §334.48(c), by fail-
ing to properly conduct inventory control procedures for all USTs; 30
TAC §115.246(7)(A) and THSC, §382.085(b), by failing to maintain
records on site at the station and make them readily available for re-
view; 30 TAC §115.244(1) and (3) and THSC, §382.085(b), by failing
to conduct daily and monthly inspections of the Stage II VRS; and 30
TAC §115.248(1) and THSC, §382.085(b), by failing to ensure at least
one station representative received training in the operation and mainte-
nance of the Stage II VRS; PENALTY: $6,528; ENFORCEMENT CO-
ORDINATOR: Judy Kluge, (817) 588-5800; REGIONAL OFFICE:
2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(22) COMPANY: Shell Pipeline Company, LP; DOCKET NUMBER:
2005-1236-AIR-E; IDENTIFIER: RN100219716; LOCATION: Port
Arthur, Jefferson County, Texas; TYPE OF FACILITY: tank farm;
RULE VIOLATED: 30 TAC §106.6(b) and §122.143(4), Permit By
Rule Registration Number 56251, Air General Operating Permit (GOP)
Number O-01160, and THSC, §382.085(b), by failing to maintain the
short-term 5.66 pounds per hours volatile organic compound emis-
sion rate; 30 TAC §115.112(a)(1) and §122.143(4), GOP Permit Num-
ber O-01160, and THSC, §382.085(b), by failing to equip tanks with
a submerged ll pipe or vapor system; and 30 TAC §122.145(2)(B)
and (C), GOP Permit Number O-01160, and THSC, §382.085(b), by
failing to report deviations in a timely manner; PENALTY: $11,680;
ENFORCEMENT COORDINATOR: Daniel Siringi, (409) 898-3838;
REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-
1892, (409) 898-3838.
(23) COMPANY: Sherwin Alumina, L.P.; DOCKET NUMBER:
2005-1446-AIR-E; IDENTIFIER: RN102318847; LOCATION: Gre-
gory, San Patricio County, Texas; TYPE OF FACILITY: alumina
production plant; RULE VIOLATED: 30 TAC §111.111(a)(1)(C) and
§116.115(c), NSR Air Permit Number 19732, and THSC, §382.085(b),
by failing to meet the demonstrations for an afrmative defense; 30
TAC §101.20(1) and §116.115(c), NSR Air Permit Number 19732,
40 CFR §60.11(d), and THSC, §382.085(b), by failing to maintain
and operate an affected facility in a manner consistent with good
air pollution control practice for minimizing emissions; PENALTY:
$4,425; ENFORCEMENT COORDINATOR: Trina Grieco, (210)
490-3096; REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200,
Corpus Christi, Texas 78412-5503, (361) 825-3100.
(24) COMPANY: Sivells Bend Independent School District; DOCKET
NUMBER: 2005-1627-PWS-E; IDENTIFIER: RN101228021;
LOCATION: Gainesville, Cooke County, Texas; TYPE OF FA-
CILITY: public school system; RULE VIOLATED: 30 TAC
§290.109(c)(2)(A)(i) and THSC, §341.033(d), by failing to col-
lect and submit monthly water samples for bacteriological analysis;
PENALTY: $1,830; ENFORCEMENT COORDINATOR: Mac Vilas,
(512) 239-2557; REGIONAL OFFICE: 2301 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.
(25) COMPANY: STS Gas Services, Inc. dba Greatwood Out-
post; DOCKET NUMBER: 2005-1572-PST-E; IDENTIFIER:
RN101878247; LOCATION: Sugar Land, Fort Bend County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULE VIOLATED: 30 TAC §115.226 and §115.246(1), (3), (4), (6),
and (7)(A) and THSC, §382.085(b), by failing to maintain records on
site for inspection of all required Stage I and II records pertaining to
a UST system; 30 TAC §334.10(b), by failing to maintain the UST
records as required; 30 TAC §334.48(c), by failing to conduct effective
manual or automatic inventory control procedures for all USTs; 30
TAC §115.245(2) and THSC, §382.085(b), by failing to verify proper
operation of the Stage II equipment; and 30 TAC §334.50(b)(1)(A)
and (2)(A)(i)(III) and (ii), and (d)(4)(A)(i), and the Code, §26.3475(a)
and (c)(1), by failing to ensure that all tanks are monitored, by failing
to test the line leak detectors, by failing to have each pressurized line
tested or monitored for releases, and by failing to reconcile inventory
control records; PENALTY: $5,396; ENFORCEMENT COORDINA-
TOR: Judy Kluge, (817) 588-5800; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(26) COMPANY: Tiffany Brick Company, L.P. dba Hanson
Brick; DOCKET NUMBER: 2005-1900-AIR-E; IDENTIFIER:
RN100212034; LOCATION: Elgin, Bastrop County, Texas; TYPE
OF FACILITY: brick manufacturing; RULE VIOLATED: 30 TAC
§116.115(c), Air Permit Number 34632, and THSC, §382.085(b), by
failing to meet the sulfur dioxide and hydrogen chloride emission
limits; PENALTY: $4,160; ENFORCEMENT COORDINATOR:
Daniel Siringi, (409) 898-3838; REGIONAL OFFICE: 1921 Cedar
Bend Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.
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(27) COMPANY: Union Tank Car Company; DOCKET NUMBER:
2005-1541-AIR-E; IDENTIFIER: RN100224575; LOCATION:
Cleveland, Liberty County, Texas; TYPE OF FACILITY: railcar
construction and leasing; RULE VIOLATED: 30 TAC §122.146(2),
Federal Operating Permit Number O-01539, and THSC, §382.085(b),
by failing to submit the annual compliance certication; PENALTY:
$1,500; ENFORCEMENT COORDINATOR: Daniel Siringi, (409)
898-3838; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous-
ton, Texas 77023-1486, (713) 767-3500.
(28) COMPANY: United Equipment Rentals Gulf, L.P.; DOCKET
NUMBER: 2005-1669-AIR-E; IDENTIFIER: RN100810977; LOCA-
TION: El Paso, El Paso County, Texas; TYPE OF FACILITY: equip-
ment rental and leasing; RULE VIOLATED: 30 TAC §115.252(2)
and THSC, §382.085(b), by allowing the transfer of gasoline from a
storage vessel with a Reid vapor pressure greater than seven pounds
per square inch absolute; PENALTY: $856; ENFORCEMENT CO-
ORDINATOR: Ruben Soto, (512) 239-4571; REGIONAL OFFICE:
401 East Franklin Avenue, Suite 560, El Paso, Texas 79901-1206,
(915) 834-4949.
(29) COMPANY: United States Army Corps of Engineers; DOCKET
NUMBER: 2004-0328-PWS-E; IDENTIFIER: RN102690146,
RN102690427, and RN102690708; LOCATION: Waco, McLennan
County, Texas; TYPE OF FACILITY: public water supplies; RULE
VIOLATED: 30 TAC §290.46(f)(2), by failing to make available
for review all required operating records for the facility; 30 TAC
§290.41(c)(1)(F), by failing to secure a sanitary control easement; 30
TAC §290.45(c)(1)(A)(i) and THSC, §341.0315(c), by failing to meet
the water capacity requirements for a noncommunity transient water
system; and 30 TAC §290.46(m), by failing to initiate maintenance
and housekeeping practices; PENALTY: $1,372; ENFORCEMENT
COORDINATOR: Kent Heath, (512) 239-4575; REGIONAL OF-
FICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826,
(254) 751-0335.
(30) COMPANY: Rose T. Wong and Mitchel Wong; DOCKET
NUMBER: 2005-0785-EAQ-E; IDENTIFIER: RN102757010;
LOCATION: Cedar Park, Williamson County, Texas; TYPE OF
FACILITY: land; RULE VIOLATED: 30 TAC §213.23(a)(1)(B), by
failing to receive commission approval of a new Edwards Aquifer
contributing zone plan prior to commencing construction; and 30
TAC §213.4(k), by failing to maintain temporary best management
practices; PENALTY: $1,800; ENFORCEMENT COORDINATOR:
Audra Ruble, (361) 825-3100; REGIONAL OFFICE: 1921 Cedar
Bend Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.
TRD-200600235
Stephanie Bergeron Perdue
Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Filed: January 17, 2006
Request for Preliminary Comments for Review and Revision
of the Texas Surface Water Quality Standards
The Texas Commission on Environmental Quality (TCEQ) is request-
ing preliminary written comments on the Texas Surface Water Quality
Standards, 30 TAC Chapter 307. This request for written comments is
in preparation of review and revision as needed of the Texas Surface
Water Quality Standards.
The Texas Surface Water Quality Standards establish instream water
quality requirements for Texas streams, rivers, lakes, estuaries, and
other water bodies. Revisions are made to: (1) incorporate new infor-
mation on potential pollutants; (2) include additional data about water
quality conditions in specic water bodies; (3) address new state and
federal regulatory requirements; and (4) accommodate public concerns
and public goals for water quality in the state.
The TCEQ is directed to establish water quality standards in Texas
Water Code, §26.023. The federal Clean Water Act requires that states
publicly review and revise their water quality standards as needed every
three years.
The TCEQ is also requesting preliminary written comments in prepa-
ration of review and revision of procedures for implementing the Texas
Surface Water Quality Standards in wastewater discharge permits. The
implementation procedures are described in Procedures to Implement
the Texas Surface Water Quality Standards Via Permitting (Standards
Implementation Procedures, TCEQ RG-194 (Revised), January 2003).
The Standards Implementation Procedures address how wastewater
discharge permits are developed to maintain instream water quality
standards. Review and revision of the Standards Implementation
Procedures will be conducted concurrently with review and revision
of the Texas Surface Water Quality Standards.
Written responses to these preliminary comments will not be provided.
However, the TCEQ will review and consider preliminary comments
and other information during the development of draft proposals for
revisions of the Texas Surface Water Quality Standards and the Stan-
dards Implementation Procedures. Proposed revisions will be subject
to formal public hearing and comment prior to adoption.
Written comments on the Texas Surface Water Quality Standards or the
Standards Implementation Procedures can be sent by letter or by e-mail.
Letters should be submitted to Ms. Sidne Tiemann, MC 150, Texas
Commission on Environmental Quality, Water Quality Division, P. O.
Box 13087, Austin, Texas 78711-3087, (512) 239-4606. E-mail com-
ments should be submitted to stiemann@tceq.state.tx.us. Comments
must be received by 5:00 p.m. on March 1, 2006. Comments on both
documents can be included in a single letter or e-mail, but must be on
separate pages or in separate sections. Clearly indicate to which docu-
ment the comments pertain.
Copies of the current Texas Surface Water Quality Standards or the
Standards Implementation Procedures can be obtained from TCEQ





Acting Deputy Director, Of¿ce of Legal Services
Texas Commission on Environmental Quality
Filed: January 17, 2006
General Land Ofce
Notice of Major Consulting Service Request for Qualications
The Texas General Land Ofce (GLO) is seeking consulting services
to assist the GLO in identifying nancial partners as part of the GLO’s
Border Energy Forum grant awarded by the U. S. Environmental Pro-
tection Agency (EPA). Prospective consultants must be able to identify
and attract new sources of international nancing for the Texas border
region. Thisnancing is necessary to help spur development of sustain-
able energy projects with the Mexican states along the Texas Border.
Pursuant to §§2254.021 - 2254.040, TEX. GOV’T CODE, the GLO
is requesting offers of consulting services to assist in attracting new
sources of international nancing for the aforementioned projects from
approximately March 3, 2006 through August 31, 2007.
IN ADDITION January 27, 2006 31 TexReg 585
The requested consultant services will require an understanding of in-
ternational nancing, including, but not limited to, emerging European
and Canadian markets. The consultant selected to provide these ser-
vices will be responsible for:
(i) analyzing the region’s ability to attract these sources;
(ii) developing a strategic plan to be presented at the Border Energy
Forum;
(iii) helping facilitate the aforementioned workshop; and
(iv) assisting with the preparation of a nal report.
The GLO reserves the right to evaluate the qualications and expe-
rience of any Respondents, to reject any and/or all responses, and to
negotiate specic terms of an agreement that are in the best interest of
the state. The closing date for receipt of offers of these consulting ser-
vices is 5:00 p.m. CDT, February 28, 2006. Further information may
be obtained by contacting Soll Sussman, General Land Ofce, 1700 N.
Congress Avenue, Austin, TX 78701-1495, phone (512) 463-5039.
TRD-200600255
Larry L. Laine
Chief Clerk, Deputy Land Commissioner
General Land Of¿ce
Filed: January 18, 2006
Texas Health and Human Services Commission
Public Notice - Intent to Amend Transmittal Number
TX05-004, Amendment Number 701
The Health and Human Services Commission received approval from
the Centers for Medicare and Medicaid Services to amend the Texas
State Plan for Medical Assistance, under Title XIX of the Social Secu-
rity Act, by Transmittal Number TX05-004, Amendment Number 701.
This amendment extends the effective period for the current nursing
facility (NF) and intermediate care facility for the mentally retarded
(ICF/MR) rates to August 31, 2007. As a result, NF and ICF/MR rates
will remain constant through the end of the 2006-2007 Biennium. This
amendment also modies the state plans for the Primary Home Care
Program and the Day Activity and Health Services Program so that
rates for the 2006-2007 Biennium will be equal to the rates in effect on
August 31, 2003. These changes are being made to conform to Legisla-
tive appropriations for these programs for the 2006-2007 Biennium.
The amendment is effective as of September 1, 2005. The amendment
does not have an impact on the amount of federal matching funds to the
state for the NF or ICF/MR programs. It is expected to increase federal
matching funds to the state for the Primary Home Care Program and
the Day Activity and Health Services Program as follows:
FY 2006
Primary Home Care - $5,324,226
Day Activity and Health Services - $692,749
FY 2007
Primary Home Care - $5,983,274
Day Activity and Health Services - $751,798
For additional information, please contact Gilbert Estrada, Policy
Development Support with the Medicaid/CHIP Division, by phone at




Texas Health and Human Services Commission
Filed: January 18, 2006
Department of State Health Services
Notice of Emergency Cease and Desist Order on Rice Nuclear
Diagnostics, L.P.
Notice is hereby given that the Department of State Health Ser-
vices (department) ordered Rice Nuclear Diagnostics, L.P. (regis-
trant-R29080-000) of Houston to cease and desist using the Siemens
x-ray unit until the entrance exposure radiation level is within regula-
tory limits.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,




Department of State Health Services
Filed: January 18, 2006
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Registrant American
Eagle Well Logging, Inc.
Notice is hereby given that the Department of State Health Services
issued a notice of violation and proposal to assess an administrative
penalty to American Eagle Well Logging, Inc. (License #L04133-001)
of Wichita Falls. A total penalty of $4,000 is proposed to be assessed
to the registrant for alleged violations of 25 TAC Chapter 289.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,




Department of State Health Services
Filed: January 18, 2006
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Registrant Anatec, Inc.
Notice is hereby given that the Department of State Health Services
issued a notice of violation and proposal to assess an administrative
penalty to Anatec, Inc. (License #L04865-002) of Nederland. A total
penalty of $4,000 is proposed to be assessed to the registrant for alleged
violations of 25 TAC Chapter 289.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday - Friday, 8:00 a.m. to 5:00 p.m. (except holidays).
TRD-200600265
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Cathy Campbell
General Counsel
Department of State Health Services
Filed: January 18, 2006
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Registrant Chappell Hill
Logging Systems, Inc.
Notice is hereby given that the Department of State Health Services
issued a notice of violation and proposal to assess an administrative
penalty to Chappell Hill Logging Systems, Inc. (License #L05374-
000) of Chappell Hill. A total penalty of $4,000 is proposed to be
assessed to the registrant for alleged violations of 25 TAC Chapter 289.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,




Department of State Health Services
Filed: January 18, 2006
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Registrant Gamma
Surveys, LLC
Notice is hereby given that the Department of State Health Services
issued a notice of violation and proposal to assess an administrative
penalty to Gamma Surveys, LLC (License #L05155-004) of La Porte.
A total penalty of $4,000 is proposed to be assessed to the registrant
for alleged violations of 25 TAC Chapter 289.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,




Department of State Health Services
Filed: January 18, 2006
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Registrant Henry Schein,
Inc., dba Sullivan-Schein Dental Products
Notice is hereby given that the Department of State Health Services
(department) issued a notice of violation and proposal to assess an ad-
ministrative penalty to Henry Schein, Inc., dba Sullivan-Schein Dental
Products (registrant #R18006-005) of Melville, NY. A total penalty of
$16,000 is proposed to be assessed to the registrant for alleged viola-
tions of 25 Texas Administrative Code, Chapter 289.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,




Department of State Health Services
Filed: January 18, 2006
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Registrant Plant and
Pipeline Inspection
Notice is hereby given that the Department of State Health Services
issued a notice of violation and proposal to assess an administrative
penalty to Plant and Pipeline Inspection (License #L05746-000) of
Rockport. A total penalty of $4,000 is proposed to be assessed to the
registrant for alleged violations of 25 TAC Chapter 289.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,




Department of State Health Services
Filed: January 18, 2006
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Registrant Ray Partha,
dba Trilogy Medical Services
Notice is hereby given that the Department of State Health Services
(department) issued a notice of violation and proposal to assess an ad-
ministrative penalty to Ray Partha, dba Trilogy Medical Services (un-
registered) of Houston. A total penalty of $8,000 is proposed to be
assessed to the registrant for alleged violations of 25 Texas Adminis-
trative Code, Chapter 289.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,




Department of State Health Services
Filed: January 18, 2006
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Registrant Reinhart and
Associates, Inc.
Notice is hereby given that the Department of State Health Services
issued a notice of violation and proposal to assess an administrative
penalty to Reinhart and Associates, Inc. (License #L03189-004) of
Austin. A total penalty of $4,000 is proposed to be assessed to the
registrant for alleged violations of 25 TAC Chapter 289.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday - Friday, 8:00 a.m. to 5:00 p.m. (except holidays).
TRD-200600260
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Cathy Campbell
General Counsel
Department of State Health Services
Filed: January 18, 2006
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Registrant Siemens
Medical Solutions USA, Inc.
Notice is hereby given that the Department of State Health Services
issued a notice of violation and proposal to assess an administrative
penalty to Siemens Medical Solutions USA, Inc. (License #L05884)
of Dallas. A total penalty of $4,000 is proposed to be assessed to the
registrant for alleged violations of 25 TAC Chapter 289.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,




Department of State Health Services
Filed: January 18, 2006
Texas Department of Housing and Community
Affairs
HOME Investment Partnerships Program
Notice of Funding Availability
Hurricane Rita Disaster Relief
The Texas Department of Housing and Community Affairs (Depart-
ment) announces the availability of approximately $8,300,000 for the
Hurricane Rita Disaster Relief funding cycle for the HOME Investment
Partnerships Program (HOME). The availability and use of these funds
is subject to the State HOME Rules (10 TAC Chapter 53) and the Fed-
eral HOME regulations governing the HOME Program (24 CFR Part
92). Please note that some HOME Program requirements have been
waived for participating jurisdictions in Presidentially declared disas-
ter areas due to Hurricane Rita.
ALLOCATION OF HURRICANE RITA DISASTER RELIEF
FUNDS
The Texas Government Code, Section 2306.111(c), requires that TD-
HCA allocate no less than 95% of HOME Program Funds to appli-
cants which serve households located in a nonparticipating jurisdiction
(non-PJ). The remaining ve percent of the HOME Program funds may
be allocated to applicants in a participating jurisdiction (PJ), only if the
applicant serves 100% persons with disabilities. However, this require-
ment has been waived by the Governor in an effort to facilitate efforts
to serve the critical housing needs of those affected by Hurricane Rita.
ELIGIBLE APPLICANTS
Only the following identied Texas Counties, as declared by the Gov-
























The Contract period for the written agreement with the Department will
be for 12 months.
MAXIMUM CONTRACT AMOUNTS
The $500,000 maximum award amount has been waived given the
Governor’s declaration. Based on the amount of funding being made
available, a proposed tier system for distributing the funds is provided
below:
Proposed Tier System for Distributing HOME Disaster Relief
Funds
Methodology
The most recent reported data from the State of Texas State Operations
Center (SOC) on Hurricane Rita damage was used to rank each county
based on its relative share of damaged dwellings in the 22 county1
disaster area (Table 1). Using this table and a map of the disaster area, a
three tier system was developed to determine each county’s maximum
award amount. The tier breakdown is as follows:
* Tier 1: Counties with more than 20 percent of the reported damage
in the region.
* Tier 2: Counties with between 1 percent and 20 percent of the re-
ported damage in the region.
* Tier 3: Counties with less than 1 percent of the reported damage in
the region.
The relative levels of poverty and low income households in the dis-
aster area’s counties were also reviewed. While there were slight vari-
ances between counties, these differences did not appear signicant
enough to warrant inclusion in a more complicated tier categorization
formula. These percentages are also shown in Figure 1.
Figure 1. County Tier Distribution Based on Reported Damage by
County
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* These counties did not reply to SOC survey. Source: State of Texas,
State Operations Center (SOC), Subject: Hurricane Rita, Situation Re-
port # 40, Date and Time Covered: Tuesday, December 13, 2005, 1:00
p.m. through Friday, December 16, 2005, 1:00 p.m.
Figure 2 shows the resulting geographic boundaries of the proposed
tier system. From the location of the non-reporting counties from the
SOC survey, it appears that their non-reporting status is consistent with
relatively low levels of damage.
Figure 2. Map of County Tier Distribution Based on Reported
Damage by County
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Funding Distribution
Tier 1 Up to $2 million each for Hardin, Jefferson, and Orange Counties
($6 million total)
Tier 2 Up to $300,000 each for Angelina, Jasper, Newton, Polk, San
Jacinto and Tyler Counties ($1.8 million total)
Tier 3 Up to $150,000 each for the remaining counties ($500,000 total)
DESCRIPTION OF ACTIVITIES
Owner Occupied Housing Assistance (OCC), rehabilitation or recon-
struction cost assistance, is provided to homeowners affected by Hur-
ricane Rita for the repair or reconstruction of their existing home. The
home must be the principal residence of the homeowner.
Assistance will be provided in the form of a grant for individuals at
or below 30% AMFI. For individuals between 31% and 50% AMFI,
assistance will be in the form of a ve year deferred forgivable loan.
For those individuals at 51% AMFI or above, assistance will be in the
form of a 0%, thirty year repayable loan.
At the completion of the assistance, all properties must meet all ap-
plicable codes and standards, as specied in the application guide. In
addition, all housing that is reconstructed or rehabilitated with HOME
funds must meet all applicable local codes, rehabilitation standards, or-
dinances, and zoning ordinances in accordance with 24 CFR 92.251(a).
If a home is reconstructed, the applicant must also ensure compliance
with the universal design features in new construction, established by
§2306.514, Texas Government Code, required for any applicants uti-
lizing federal or state money administered by the Department in the
construction of single family homes.
REVIEW OF APPLICATIONS
HOME project funds will be awarded per State of Texas HOME Pro-
gram Rules, 10 TAC 53. General Selection Criteria is listed in the State
of Texas HOME Program Rules, 10 TAC 53 and forms the basis for the
State’s development of scoring criteria for each Activity. Scoring crite-
ria may include the implementation of various bills, riders, and agency
goals, which will be dened in the application process. The Depart-
ment will conduct the review and scoring of all applications and make
recommendations for funding.
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SELECTION PROCESS
All applications for funds will be reviewed to ensure that all threshold
requirements are met and the application meets all eligibility require-
ments. Application deciencies may be cleared through the application
deciency process. Applications will be selected on a rst come, rst
served basis based on the proposed tiered county distribution process.
Funding recommendations will not be presented to the Board for ap-
proval. The Department’s Board has granted the Executive Director
authority to approve or deny funding recommendations as it relates to
funding applications under this cycle.
APPLICATION PROCEDURES, FINAL FILING
The HOME Application Guide will be available on the Department’s
website at www.tdhca.state.tx.us or you may call (512) 475-3993 to
request an application copy. Applications must be on forms provided
by the Department, and cannot be altered or modied and must be in
nal form before submitting them to the Department.
A complete application should be submitted when the Applicant is
ready to administer a program. Applications will be accepted on an
ongoing basis until such time as all funding has been committed, or
February 28, 2006. Applications will be accepted, reviewed and rec-
ommended to the Department’s Executive Director for approval. Ap-
plications will be accepted in accordance with Department’s process
for handling Open Cycle Applications detailed at §53.58 of the HOME
Rule.
Applications mailed via the U.S. Postal Service must be mailed to:
Texas Department of Housing & Community Affairs
Single Family Finance Production Division
P.O. Box 13941
Austin, Texas 78711-3941
Applications mailed by private carrier or hand-delivered will be re-
ceived at the physical address of:
Texas Department of Housing & Community Affairs
Single Family Finance Production Division
221 East 11th Street
Austin, Texas 78701
If an application contains deciencies which, in the determination of
Department staff, require clarication or correction of information sub-
mitted at the time of application, staff may request clarication or cor-
rection of such deciencies in accordance with 10 TAC 53.58(b). The
Department may request clarication or correction in a deciency no-
tice in the form of a facsimile and a telephone call to the Applicant
advising that such a request has been transmitted.
An applicant may appeal decisions made by the Department in accor-
dance with 10 TAC §§1.7-1.8.
This NOFA does not include text of the various applicable regulatory
provisions that may be important to the HOME Program. For proper
completion of the application, the Department strongly encourages po-
tential applicants to review the State and Federal regulations and to
attend application training workshops.
APPLICATION WORKSHOPS
The Department will present one-day HOME Program Application
Workshops that will provide an overview of the HOME Program,
application preparation and submission, evaluation criteria and infor-
mation about the major Federal and State requirements that may affect
a HOME project. The HOME Application Workshop schedule and
registration will be posted on the Department’s website at www.td-
hca.state.tx.us.
RESOLUTION REQUIREMENTS
The Department requires that all applications submitted must include
a resolution from the applicant’s direct governing body (Board of Di-
rectors) authorizing the submission of the application.
AUDIT REQUIREMENTS
An applicant is not eligible to apply for funds or any other assistance
from the Department unless a past audit or Audit Certication Form
has been submitted to the Department in a satisfactory format on or be-
fore the application deadline for funds or other assistance per 10 TAC
§1.3(b). This is a threshold requirement outlined in the application,
therefore applications that have outstanding past audits will be disqual-
ied. Staff will not recommend applications for funding to the Depart-
ment’s Governing Board unless all unresolved audit ndings, questions




Texas Department of Housing and Community Affairs
Filed: January 18, 2006
Notice of Public Hearing
Multifamily Housing Revenue Bonds (Donna Village Apartments)
Series 2006
Notice is hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the "Issuer") at Ochoa
Elementary, 424 South 11th Street, Donna, Hidalgo County, Texas
78537, at 6:00 p.m. on February 16, 2006 with respect to an issue of
tax-exempt multifamily residential rental development revenue bonds
in an aggregate principal amount not to exceed $1,700,000 and tax-
able bonds, if necessary, in an amount to be determined, to be issued
in one or more series (the "Bonds"), by the Issuer. The proceeds of
the Bonds will be loaned to VOA Texas Donna Village, L.P., a limited
partnership, or a related person or afliate thereof (the "Borrower") to
nance a portion of the costs of acquiring, rehabilitating, and equipping
a multifamily housing development (the "Development") described as
follows: 58-unit multifamily residential rental development located at
301 Silver Avenue, Hidalgo County, Texas. Upon the issuance of the
Bonds, the Development will be owned by the Borrower.
All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Development and the issuance of
the Bonds. Questions or requests for additional information may be
directed to Teresa Morales at the Texas Department of Housing and
Community Affairs, P.O. Box 13941, Austin, TX 78711-3941; (512)
475-3344; and/or teresa.morales@tdhca.state.tx.us.
Persons who intend to appear at the hearing and express their views are
invited to contact Teresa Morales in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Teresa Morales prior to the date scheduled for the
hearing. Individuals who require a language interpreter for the hearing
should contact Teresa Morales at least three days prior to the hearing
date. Personas que hablan español y requieren un intérprete, favor de
llamar a Jorge Reyes al siguiente número (512) 475-4577 por lo menos
tres días antes de la junta para hacer los preparativos apropiados.
Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
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475-3943 or Relay Texas at (800) 735-2989 at least two days before




Texas Department of Housing and Community Affairs
Filed: January 18, 2006
Notice of Public Hearing
Multifamily Housing Revenue Bonds (Falfurrias Village Apart-
ments) Series 2006
Notice is hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the "Issuer") at Falfur-
rias Junior High School, 600 South Center Street, Falfurrias, Brooks
County, Texas 78355, at 6:00 p.m. on February 15, 2006 with respect to
an issue of tax-exempt multifamily residential rental development rev-
enue bonds in an aggregate principal amount not to exceed $1,500,000
and taxable bonds, if necessary, in an amount to be determined, to be
issued in one or more series (the "Bonds"), by the Issuer. The pro-
ceeds of the Bonds will be loaned to VOA Texas Falfurrias Village,
L.P., a limited partnership, or a related person or afliate thereof (the
"Borrower") to nance a portion of the costs of acquiring, rehabilitat-
ing, and equipping a multifamily housing development (the "Develop-
ment") described as follows: 50-unit multifamily residential rental de-
velopment located at 898 South Center Street, Brooks County, Texas.
Upon the issuance of the Bonds, the Development will be owned by
the Borrower.
All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Development and the issuance of
the Bonds. Questions or requests for additional information may be
directed to Teresa Morales at the Texas Department of Housing and
Community Affairs, P. O. Box 13941, Austin, TX 78711-3941; (512)
475-3344; and/or teresa.morales@tdhca.state.tx.us.
Persons who intend to appear at the hearing and express their views are
invited to contact Teresa Morales in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Teresa Morales prior to the date scheduled for the
hearing. Individuals who require a language interpreter for the hearing
should contact Teresa Morales at least three days prior to the hearing
date. Personas que hablan español y requieren un intérprete, favor de
llamar a Jorge Reyes al siguiente número (512) 475-4577 por lo menos
tres días antes de la junta para hacer los preparativos apropiados.
Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at (800) 735-2989 at least two days before




Texas Department of Housing and Community Affairs
Filed: January 18, 2006
Notice of Public Hearing
Multifamily Housing Revenue Bonds (Royal Palms Apartments)
Series 2006
Notice is hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the "Issuer") at Peck El-
ementary School, 5130 Arvilla, Houston, Harris County, Texas 77021,
at 6:00 p.m. on February 16, 2006 with respect to an issue of tax-
exempt multifamily residential rental development revenue bonds in
an aggregate principal amount not to exceed $2,400,000 and taxable
bonds, if necessary, in an amount to be determined, to be issued in one
or more series (the "Bonds"), by the Issuer. The proceeds of the Bonds
will be loaned to VOA Texas Royal Palms, L.P., a limited partnership,
or a related person or afliate thereof (the "Borrower") to nance a
portion of the costs of acquiring, rehabilitating, and equipping a mul-
tifamily housing development (the "Development") described as fol-
lows: 126-unit multifamily residential rental development located at
5601 Royal Palms Street, Houston, Harris County, Texas. Upon the is-
suance of the Bonds, the Development will be owned by the Borrower.
All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Development and the issuance of
the Bonds. Questions or requests for additional information may be
directed to Teresa Morales at the Texas Department of Housing and
Community Affairs, P. O. Box 13941, Austin, TX 78711-3941; (512)
475-3344; and/or teresa.morales@tdhca.state.tx.us.
Persons who intend to appear at the hearing and express their views are
invited to contact Teresa Morales in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Teresa Morales prior to the date scheduled for the
hearing. Individuals who require a language interpreter for the hearing
should contact Teresa Morales at least three days prior to the hearing
date. Personas que hablan español y requieren un intérprete, favor de
llamar a Jorge Reyes al siguiente número (512) 475-4577 por lo menos
tres días antes de la junta para hacer los preparativos apropiados.
Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at (800) 735-2989 at least two days before




Texas Department of Housing and Community Affairs
Filed: January 18, 2006
Notice of Public Hearing
Multifamily Housing Revenue Bonds (Webber Gardens Apart-
ments) Series 2006
Notice is hereby given of a public hearing to be held by the Texas
Department of Housing and Community Affairs (the "Issuer") at A.
M. Pate Elementary School, 3800 Anglin Drive, Fort Worth, Tarrant
County, Texas 76119, at 6:00 p.m. on February 13, 2006 with respect to
an issue of tax-exempt multifamily residential rental development rev-
enue bonds in an aggregate principal amount not to exceed $3,600,000
and taxable bonds, if necessary, in an amount to be determined, to be is-
sued in one or more series (the "Bonds"), by the Issuer. The proceeds of
the Bonds will be loaned to VOA Texas Webber Gardens, L.P., a limited
partnership, or a related person or afliate thereof (the "Borrower") to
nance a portion of the costs of acquiring, rehabilitating, and equipping
a multifamily housing development (the "Development") described as
follows: 120-unit multifamily residential rental development located
at 4830 Virgil Street, Fort Worth, Tarrant County, Texas. Upon the is-
suance of the Bonds, the Development will be owned by the Borrower.
All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Development and the issuance of
the Bonds. Questions or requests for additional information may be
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directed to Teresa Morales at the Texas Department of Housing and
Community Affairs, P. O. Box 13941, Austin, TX 78711-3941; (512)
475-3344; and/or teresa.morales@tdhca.state.tx.us.
Persons who intend to appear at the hearing and express their views are
invited to contact Teresa Morales in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Teresa Morales prior to the date scheduled for the
hearing. Individuals who require a language interpreter for the hearing
should contact Teresa Morales at least three days prior to the hearing
date. Personas que hablan español y requieren un intérprete, favor de
llamar a Jorge Reyes al siguiente número (512) 475-4577 por lo menos
tres días antes de la junta para hacer los preparativos apropiados.
Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at (800) 735-2989 at least two days before




Texas Department of Housing and Community Affairs
Filed: January 18, 2006
Notice of Request for Proposals
HOME Investment Partnership Program
Notice is hereby given of a Request for Proposals (RFP) by the
Texas Department of Housing and Community Affairs (TDHCA) for
the provision of inspections, write-ups, and management services.
The specication describes work to be completed by a competent
management/consulting rm acting on behalf of TDHCA in the
overall management of remediation of consumer complaints related
to a statewide owner-occupied rehabilitation/reconstruction and
homebuyer assistance program. The contracted rm will complete
inspections, work write-ups, and cost estimates for twenty-three (23)
single family homes throughout the state. In addition, the contracted
rm will assist the TDHCA in conducting specic oversight activities
of construction contracts during a second phase of this process.
Proposals will be due at the ofces of TDHCA on or before March 17,
2006 at 5:00 p.m.
The RFP will be available in the Texas Marketplace which can be ac-
cessed at www.marketplace.state.tx.us. Any questions regarding this
RFP should be directed to Julie Dumbeck by e-mail at julie.dumb-




Texas Department of Housing and Community Affairs
Filed: January 18, 2006
Request for Qualications for Real Estate Brokerage Services
I. Purpose of the Request
The Texas Department of Housing and Community Affairs (the Depart-
ment or TDHCA) is requesting submission of qualications to provide
real estate marketing and brokerage services for owners of Housing Tax
Credit (HTC) properties in Texas.
The Department reserves the right to compile a list of approved rms,
based on submitted qualications, for use by owners of HTC develop-
ments who have submitted requests for qualied contracts. The qual-
ied rms will assist owners with the disposition of multifamily and
single family HTC rental developments.
II. Response Time Frame and Other Information
Response Due: Open
It is the expressed policy of the Department that responding rms re-
frain from initiating any direct contact or communication with mem-
bers of the Department’s Board of Directors in regard to the selection
of rms relative to this Request for Qualications (RFQ) while the se-
lection process is occurring. Any violation of this policy will be con-
sidered a basis for disqualication.
Also, in releasing this RFQ, the Department shall not be obligated to
proceed with any action on the RFQ and may decide that it is in the De-
partment’s best interest to refrain from pursuing any selection process.
Submit one copy of the qualications to the following address:
Texas Department of Housing and Community Affairs
Attn: Emily Price, Multifamily Finance Production Division
221 East 11th Street
Austin, TX 78701
Or via the U.S. Postal Service to:
Texas Department of Housing and Community Affairs
Attn: Emily Price, Multifamily Finance Production Division
Post Ofce Box 13941
Austin, TX 78711-3941
III. Response Format
Each item in Section IV of this RFQ should be specically addressed.
Otherwise, indicate why no response is given. Identify the item to
be addressed in the introduction to each response. Please limit your
response to relevant material and your qualications to 10 pages in




Provide information regarding the organization and structure of the
rm including, but not limited to:
1. History of the rm, including the year organized;
2. Number of ofces located in Texas;
3. Location of ofce(s) and brief description of support staff;
4. Number of licensed representatives located in Texas;
5. Names and brief resumes including licensing and certication of
professionals employed by the rm; and
6. Areas of Texas the rm is willing to serve.
B. Experience
Provide information regarding the experience of the rm including, but
not limited to:
1. Number of multifamily transactions brokered in Texas. Attach a
descriptive list of multifamily properties sold in the last ve years;
2. Description of familiarity with transactions involving housing tax
credits and other affordable housing programs; and
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3. Any other unique qualications.
C. Work Plan
Provide a description of the rm’s strategy to market and sell targeted
properties.
D. Documentation of Standing and Licensing
Provide all of the following:
1. Documentation that the rm is authorized to do business in Texas;
2. Certicate of Good Standing from the State of Texas; and
3. Copy of the rm’s real estate broker’s license from the Texas Real
Estate Commission.
E. Certication
Provide a certication that the rm is familiar with the Housing Tax
Credit Program and the Qualied Contract Policy.
V. Financial Condition
Provide a copy of the rm’s most recent audited nancial statement, if
available. This item should be included as an attachment or appendix
and will not be considered part of the page limitation of qualications.
VI. Departmental Information
Additional information regarding TDHCA may be obtained from
Emily Price. All requests must be in writing and sent to (512)
475-0764 (fax) or emily.price@tdhca.state.tx.us (email). All questions
and responses will be made available to all applicants and will be
subject to disclosure under the Texas Public Information Act.
VII. Open Records
Information submitted to TDHCA is public information and is avail-
able upon request in accordance with the Texas Public Information Act,
Chapter 552 of the Government Code (the "Act"). A rm submitting
any information it considers condential as to trade secrets or commer-
cial or nancial information, which it desires not to be disclosed, must
clearly identify all such information in its proposal. If information so
identied by a rm is requested from TDHCA, the rm will be notied
and given an opportunity to present its position to the Texas Attorney
General, who shall make the nal determination as to whether such in-
formation is excepted from disclosure under the Act. Information not
clearly identied as condential will be deemed to be non-condential
and will be made available by TDHCA upon request.
VIII. Costs Incurred in Responding
All costs directly or indirectly related to the preparation of a response





Texas Department of Housing and Community Affairs
Filed: January 18, 2006
Texas Department of Insurance
Company Licensing
Application for incorporation to the State of Texas by INTEGRITY
MEDICAL ASSURANCE COMPANY, a domestic re and/or casualty
company. The home ofce is in Denton, Texas.
Any objections must be led with the Texas Department of Insurance,
within twenty (20) calendar days from the date of the Texas Regis-
ter publication, addressed to the attention of Godwin Ohaechesi, 333
Guadalupe Street, M/C 305-2C, Austin, Texas 78701.
TRD-200600258
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: January 18, 2006
Notice of Application by a Small Employer Health Benet
Plan Issuer to be a Risk-Assuming Health Benet Plan Issuer
Notice is given to the public of the application of the listed small em-
ployer health benet plan issuer to be a risk-assuming health benet
plan issuer under §1501.312, Texas Insurance Code. A small employer
health benet plan issuer is dened by §1501.002(16), Texas Insurance
Code, as a health benet plan issuer offering, delivering, issuing for de-
livery, or renewing health benet plans subject to Subchapters C-H of
Chapter 1501, Texas Insurance Code. A risk-assuming health bene-
t plan issuer is dened by §1501.301(4), Texas Insurance Code, as a
small employer health benet plan issuer that does not participate in
the Texas Health Reinsurance System. The following small employer
health benet plan issuer has applied to be a risk-assuming health ben-
et plan issuer:
Federated Mutual Insurance Company
The application is subject to public inspection at the ofces of the Texas
Department of Insurance, Legal & Compliance Division - Archie Clay-
ton, 333 Guadalupe, Tower I, Room 860, Austin, Texas.
If you wish to comment on the application of Federated Mutual In-
surance Company to be a risk-assuming health benet plan issuer, you
must submit your written comments within 60 days after publication of
this notice in the Texas Register to Gene C. Jarmon, General Counsel
and Chief Clerk, Mail Code 113-2A, Texas Department of Insurance,
P.O. Box 149104, Austin, Texas 78714-91204. Upon consideration of
the application and comments, if the Commissioner is satised that all
requirements of law have been met, the Commissioner or his designee




Chief Clerk and General Counsel
Texas Department of Insurance
Filed: January 18, 2006
Third Party Administrator Applications
The following third party administrator (TPA) applications have been
led with the Texas Department of Insurance and are under considera-
tion.
Application to change the name of TEXAS HEALTHCARE FOUN-
DATION, L.C. to TEXAS HEALTHCARE FOUNDATION, L.P., a
domestic third party administrator. The home ofce is LEWISVILLE,
TEXAS.
Application to change the name of SYKES HEALTHPLAN SERVICE
BUREAU, INC. to SHPS HUMAN RESOURCE SOLUTIONS, INC.,
a foreign third party administrator. The home ofce is LOUISVILLE,
KENTUCKY.
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Application for admission to Texas of EMPLOYEE BENEFIT
MANAGEMENT SERVICES, INC. (using the assumed name of
EBMS, INC.), a foreign third party administrator. The home ofce is
BILLINGS, MONTANA.
Any objections must be led within 20 days after this notice is pub-
lished in the Texas Register, addressed to the attention of Matt Ray,
MC 107-1A, 333 Guadalupe, Austin, Texas 78701.
TRD-200600259
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: January 18, 2006
Texas Lottery Commission
Public Comment Hearing
A public hearing to receive public comments regarding proposed
amendments at 16 TAC §402.600, relating to Bingo Reports, will be
held on Wednesday, February 8, 2006, at 11:00 a.m. at the Texas Lot-
tery Commission, Commission Auditorium, First Floor, 611 E. Sixth
Street, Austin, Texas 78701. Persons requiring any accommodation
for a disability should notify Michelle Guerrero, Executive Assistant
to the General Counsel, Texas Lottery Commission at (512) 344-5113





Filed: January 18, 2006
Public Utility Commission of Texas
Announcement of Application for an Amendment to a
State-Issued Certicate of Franchise Authority
The Public Utility Commission of Texas (commission) received an ap-
plication on January 13, 2006, for an amendment to a state-issued cer-
ticate of franchise authority (CFA), pursuant to §§66.001 - 66.016 of
the Public Utility Regulatory Act (PURA). A summary of the applica-
tion follows.
Project Title and Number: Application of Texas and Kansas City Ca-
ble Partners, L.P. d/b/a Time Warner Cable to Amend its State-Issued
Certicate of Franchise Authority, Project Number 32282 before the
Public Utility Commission of Texas.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P. O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: January 17, 2006
Announcement of Application for State-Issued Certicate of
Franchise Authority
The Public Utility Commission of Texas (commission) received an ap-
plication on January 11, 2006, for a state-issued certicate of franchise
authority (CFA), pursuant to §§66.001 - 66.016 of the Public Utility
Regulatory Act (PURA). A summary of the application follows.
Project Title and Number: Application of Cox Communications for a
State-Issued Certicate of Franchise Authority, Project Number 32272
before the Public Utility Commission of Texas.
Applicant intends to provide cable and video service. The requested
CFA service includes area in the municipalities of Leander and Hearne.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P. O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: January 17, 2006
Notice of Application for a Certicate of Convenience and
Necessity for Service Area Exception within Llano County
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas of an application led on January 11, 2006 for service
area boundary exception within Llano County, Texas.
Docket Style and Number: Application of Pedernales Electric Cooper-
ative, Incorporated for a Certicate of Convenience and Necessity for
Service Area Exception within Llano County. Docket Number 32271.
The Application: Pedernales Electric Cooperative, Incorporated (PEC)
and Central Texas Electric Cooperative (CTEC) requested a boundary
exception to allow PEC to provide electric service to a single customer,
Mr. Ronald Yates. CTEC has agreed to the proposed boundary excep-
tion between the two companies because PEC has facilities closest to
the site.
Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas no later than February
6, 2006, by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by
phone at (512) 936-7120 or toll-free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-




Public Utility Commission of Texas
Filed: January 13, 2006
Notice of Application for Amendment to Certicated Service
Area Boundary
IN ADDITION January 27, 2006 31 TexReg 595
Notice is given to the public of an application led on January 10, 2006,
with the Public Utility Commission of Texas, for an amendment to a
certicated service area boundary in Falls County, Texas.
Docket Style and Number: Application of AT&T Texas to Amend
Certicate of Convenience and Necessity to Modify the Service Area
Boundaries of Eddy Zone of Waco Metropolitan Exchange (AT&T)
and the Oenaville Exchange (Sprint). Docket Number 32266.
The Application: The minor boundary amendment is being led
to realign the boundary between AT&T’s Eddy Zone of the Waco
Metropolitan exchange and Sprint’s Oenaville exchange to allow
AT&T to provide local exchange telephone service to a current AT&T
customer who owns a tract of land that is divided in half by the
common boundary line. Sprint has provided a letter of concurrence
endorsing this proposed change.
Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas by February 3, 2006,
by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by phone at
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735-




Public Utility Commission of Texas
Filed: January 13, 2006
Notice of Application for Amendment to Service Provider
Certicate of Operating Authority
On January 10, 2006, Logix Communications led an application with
the Public Utility Commission of Texas (commission) to amend its ser-
vice provider certicate of operating authority (SPCOA) granted in SP-
COA Certicate Number 60155. Applicant intends to reect a legal
name change as the result of conversion to a limited partnership.
The Application: Application of Logix Communications for an
Amendment to its Service Provider Certicate of Operating Authority;
Docket Number 32267.
Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than February 1, 2006. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should




Public Utility Commission of Texas
Filed: January 12, 2006
Notice of Application for an Amendment to the Designation as
an Eligible Telecommunications Carrier
Notice is given to the public of an application led with the Public
Utility Commission of Texas on January 11, 2006, for designation as
an eligible telecommunications carrier (ETC) pursuant to P.U.C. Sub-
stantive Rule §26.418.
Docket Title and Number: Application of Santa Rosa Telephone
Cooperative, Incorporated to Amend its Designation as an Eligible
Telecommunications Carrier (ETC) Pursuant to P.U.C. Substantive
Rule §26.418. Docket Number 32275.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 no later than February 16, 2006. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-




Public Utility Commission of Texas
Filed: January 13, 2006
Notice of Application for an Amendment to the Designation as
an Eligible Telecommunications Provider
Notice is given to the public of an application led with the Public
Utility Commission of Texas on January 11, 2006, for designation as
an eligible telecommunications provider (ETP) pursuant to P.U.C. Sub-
stantive Rule §26.417.
Docket Title and Number: Application of Santa Rosa Telephone
Cooperative, Incorporated to Amend its Designation as an Eligible
Telecommunications Provider (ETP) Pursuant to P.U.C. Substantive
Rule §26.417. Docket Number 32274.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 no later than February 16, 2006. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-




Public Utility Commission of Texas
Filed: January 13, 2006
Notice of Application for Designation as an Eligible
Telecommunications Carrier
Notice is given to the public of an application led with the Public
Utility Commission of Texas on January 11, 2006, for designation as
an eligible telecommunications carrier (ETC) under 47 U.S.C. §214(e).
Docket Title and Number: Application of Nexus Communications, In-
corporated for Designation as an Eligible Telecommunications Carrier
(ETC) under 47 U.S.C. §214(e). Docket Number 32277.
The Application: The company is requesting ETC designation to offer
the services supported by the Federal Universal Service Fund support
mechanisms under 47 C.F.R. §254(c), as listed in 47 C.F.R. §54.101,
using a combination of its own facilities and resale of SBC, Sprint, and
Verizon’s services throughout the service area.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
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1-888-782-8477 no later than February 16, 2006. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-




Public Utility Commission of Texas
Filed: January 13, 2006
Notice of Application for Designation as an Eligible
Telecommunications Carrier and Eligible Telecommunications
Provider Pursuant to P.U.C. Substantive Rule §26.418 and
§26.417
Notice is given to the public of an application led with the Public Util-
ity Commission of Texas (commission) on January 9, 2006, for desig-
nation as an eligible telecommunications carrier (ETC) and as an eligi-
ble telecommunications provider (ETP) pursuant to P.U.C. Substantive
Rule §26.418 and §26.417, respectively.
Docket Title and Number: Application of ClearTel Telecommunica-
tions, Incorporated for Designation as an Eligible Telecommunications
Carrier (ETC) Pursuant to P.U.C. Substantive Rule §26.418 and Eligi-
ble Telecommunications Provider (ETP) Pursuant to P.U.C. Substan-
tive Rule §26.417. Docket Number 32258.
The Application: The company is requesting ETC/ETP designation
in order to be eligible to receive federal and state universal service
funding to assist it in providing universal service in Texas. Pursuant
to 47 U.S.C. §214(e), the commission, either upon its own motion or
upon request, shall designate qualifying common carriers as ETCs and
ETPs for service areas set forth by the commission. ClearTel seeks
ETC/ETP designation in the local exchanges of the following incum-
bent local exchange carrier: Southwestern Bell Telephone Company of
Texas (AT&T Texas).
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P. O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 no later than February 16, 2006. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-




Public Utility Commission of Texas
Filed: January 11, 2006
Notice of Application for Service Provider Certicate of
Operating Authority
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas (commission) of an application on January 9, 2006,
for a service provider certicate of operating authority (SPCOA), pur-
suant to Public Utility Regulatory Act (PURA) §§54.151 - 54.156. A
summary of the application follows.
Docket Title and Number: Application of LMDS Holdings, Incorpo-
rated for a Service Provider Certicate of Operating Authority, Docket
Number 32259 before the Public Utility Commission of Texas.
Applicant intends to provide T1-Private Line, Fractional T1 (business),
and wireless services.
Applicant’s requested SPCOA geographic area includes the entire state
of Texas.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P. O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than February 1, 2006. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-




Public Utility Commission of Texas
Filed: January 11, 2006
Notice of Application to Modify Exchange Boundary Pursuant
to PURA §54.008
Notice is given to the public of an application led on January 10, 2006
with the Public Utility Commission of Texas, to modify the service
area boundary between Verizon Southwest (Verizon) and AT&T Texas
(AT&T).
Docket Style and Number: Petition of Logix Communications to Mod-
ify Exchange Boundary Between Verizon Southwest and AT&T Texas
Pursuant to PURA §54.008. Docket Number 32268.
The Application: Logix requests that the commission rule that por-
tions of Verizon’s service territory that is not being actively served by
Verizon but is being served by AT&T Texas, be moved within the con-
tiguous service territory of AT&T Texas. Logix has determined that
there appear to be portions of some or all of the Carrollton, Denton,
Grapevine, Irving, Keller, Lewisville, and Plano rate centers, where
Verizon has chosen to not extend facilities but AT&T has. Logix urged
it is these portions of those rate centers that should have their bound-
aries modied pursuant to Public Utility Regulatory Act §54.008.
Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll-free
at 1-888-782-8477. Hearing and speech-impaired individuals with text
telephone (TTY) may contact the commission at (512) 936-7136 or use
Relay Texas (toll-free) 1-800-735-2989. All comments should refer-




Public Utility Commission of Texas
Filed: January 13, 2006
Railroad Commission of Texas
Request for Comments on New OW Forms in Conjunction
with Proposed Amendments to 16 TAC §3.80
The Railroad Commission of Texas (Commission) requests comments
on certain new Oil and Gas Division forms as part of the proposed
amendments to 16 TAC §3.80, relating to Commission Forms, Appli-
cations, and Filing Requirements, published in this issue of the Texas
Register. The amendments to §3.80 are proposed in the Table only and
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refer to proposed new Form OW-1, Application for Authority to Con-
duct a Surface Inspection of Orphaned Oil or Gas Wells; new Form
OW-2, Application for Certicate of Designation as the Operator of
Orphaned Oil or Gas Wells; and new Form OW-3, Application for
Payment for Reactivating or Plugging an Orphaned Oil or Gas Well.
The Commission is requesting comments on both the proposed amend-
ments to §3.80 and these proposed new forms.
31 TexReg 598 January 27, 2006 Texas Register
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Comments on the proposed amendments to §3.80 or these pro-
posed new forms included in this notice may be submitted to Rules
Coordinator, Ofce of General Counsel, Railroad Commission
of Texas, P. O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic mail
to rulescoordinator@rrc.state.tx.us. The Commission will accept
comments on the forms listed in this notice for 30 days after publi-
cation of the proposed amendments to §3.80 in the Texas Register
and encourages all interested persons to submit comments on the
forms no later than this deadline. The Commission cannot guarantee
that comments submitted after the deadline will be considered. For
further information, call Ms. Leslie Savage at (512) 463-7308.
The status of Commission rulemakings in progress is available at
www.rrc.state.tx.us/rules/proposed.html.




Railroad Commission of Texas
Filed: January 11, 2006
Texas Department of Transportation
Aviation Division - Request for Proposal for Aviation
Engineering Services
The City of Atlanta, through its agent the Texas Department of Trans-
portation (TxDOT), intends to engage an aviation professional engi-
neering rm for services pursuant to Government Code, Chapter 2254,
Subchapter A. TxDOT Aviation Division will solicit and receive pro-
posals for professional aviation engineering construction services de-
scribed below:
Airport Sponsor: City of Atlanta, Atlanta Municipal Airport. TxDOT
CSJ No. 0619ALNTA. Scope: Provide professional engineering ser-
vices for the construction management and close-out phases of a previ-
ously designed aireld lighting project for the Atlanta Municipal Air-
port project.
The DBE goal is set at 0%. TxDOT Project Manager is Harry Lorton,
P.E.
To assist in your proposal preparation the most recent Airport Lay-
out Plan, 5010 drawing, and project narrative are available online
at www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm by
selecting "Atlanta Municipal Airport".
Interested rms shall utilize the latest version of Form AVN-550, titled
"Aviation Engineering Services Proposal". The form may be requested
from TxDOT Aviation Division, 125 E. 11th Street, Austin, Texas
78701-2483, phone number, 1-800-68-PILOT (74568). The form may
be emailed by request or downloaded from the TxDOT web site, URL
address http://www.dot.state.tx.us/avn/avn550.doc. The form may
not be altered in any way. All printing must be in black on white paper,
except for the optional illustration page. Firms must carefully follow
the instructions provided on each page of the form. Proposals may not
exceed the number of pages in the proposal format. The proposal for-
mat consists of seven pages of data plus two optional pages consisting
of an illustration page and a proposal summary page. Proposals shall
be stapled but not bound in any other fashion. PROPOSALS WILL
NOT BE ACCEPTED IN ANY OTHER FORMAT. ATTENTION: To
ensure utilization of the latest version of Form AVN-550, rms are en-
couraged to download Form AVN-550 from the TxDOT website as ad-
dressed above. Utilization of Form AVN-550 from a previous down-
load may not be the exact same format. Form AVN-550 is an MS Word
Template.
Four completed, unfolded copies of Form AVN-550 must be post-
marked by U. S. Mail by midnight February 9, 2006. Mailing
address: TxDOT Aviation Division, 125 E. 11th Street, Austin, Texas
78701-2483. Overnight delivery must be received by 4:00 p.m. on
February 10, 2006. Overnight address: TxDOT Aviation Division,
200 E. Riverside Drive, Austin, Texas 78704. Hand delivery must be
received by 4:00 p.m. February 10, 2006.
Hand delivery address: 150 E. Riverside Drive, 5th Floor, South Tower,
Austin, Texas 78704. Electronic facsimiles or forms sent by email will
not be accepted. Please mark the envelope of the forms to the attention
of Sheri Quinlan.
The consultant selection committee will be composed of local govern-
ment members. The nal selection by the committee will generally be
made following the completion of review of proposals. The committee
will review all proposals and rate and rank each. The criteria for evalu-
ating engineering proposals can be found at www.dot.state.tx.us/busi-
ness/avnconsultinfo.htm. All rms will be notied and the top rated
rm will be contacted to begin fee negotiations. The selection com-
mittee does, however, reserve the right to conduct interviews of the top
rated rms if the committee deems it necessary. If interviews are con-
ducted, selection will be made following the interviews.
If there are any procedural questions, please contact Sheri Quinlan,
Grant Manager, or Harry Lorton, P.E., Project Manager, for technical




Texas Department of Transportation
Filed: January 18, 2006
Aviation Division - Request for Proposal for Professional
Services
The City of Arlington, through its agent the Texas Department of Trans-
portation (TxDOT), intends to engage an aviation professional services
rm for services pursuant to Government Code, Chapter 2254, Sub-
chapter A. TxDOT Aviation Division will solicit and receive proposals
for professional services as described below:
Airport Sponsor: The City of Arlington, Arlington Municipal Airport.
TxDOT CSJ No. 06MPARLNG. Scope: Prepare an Airport Master
Plan which includes, but is not limited to, information regarding exist-
ing and future conditions, proposed facility development to meet exist-
ing and future demand, constraints to development, anticipated capital
needs, nancial considerations, management structure and options, as
well as an updated Airport Layout Plan.
The HUB goal is set at 0%. TxDOT Project Manager is Michelle Han-
nah.
Interested rms shall utilize the Form AVN-551, titled "Aviation Plan-
ning Services Proposal". The form may be requested from TxDOT
Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483,
phone number, 1-800-68-PILOT (74568). The form may be emailed
by request or downloaded from the TxDOT web site, URL address
http://www.dot.state.tx.us/avn/avn551.doc. The form may not be
altered in any way. All printing must be in black on white paper,
except for the optional illustration page. Firms must carefully follow
the instructions provided on each page of the form. Proposals may not
exceed the number of pages in the proposal format. The proposal for-
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mat consists of seven pages of data plus two optional pages consisting
of an illustration page and a proposal summary page. Proposals shall
be stapled but not bound in any other fashion. PROPOSALS WILL
NOT BE ACCEPTED IN ANY OTHER FORMAT. ATTENTION:
To ensure utilization of the latest version of Form AVN-551, rms are
encouraged to download Form AVN-551 from the TxDOT website
as addressed above. Utilization of Form AVN-551 from a previous
download may not be the exact same format. Form AVN-551 is an
MS Word Template.
Six completed, unfolded copies of Form AVN-551 must be postmarked
by U. S. Mail by midnight February 16, 2006. Mailing address: Tx-
DOT Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483.
Overnight delivery must be received by 4:00 p.m February 17, 2006.
Overnight address: TxDOT Aviation Division, 200 E. Riverside Drive,
Austin, Texas 78704. Hand delivery must be received by 4:00 p.m.
February 17, 2006. Hand delivery address: 150 E. Riverside Drive, 5th
Floor, South Tower, Austin, Texas 78704. Please mark the envelope of
the forms to the attention of Sheri Quinlan. Electronic facsimiles or
forms sent by email will not be accepted.
The consultant selection committee will be composed of Aviation Divi-
sion staff members and one local government personnel member. The
nal selection by the committee will generally be made following the
completion of review of proposals. The committee will review all pro-
posals and rate and rank each. The criteria for evaluating planning
proposals can be found at www.dot.state.tx.us/business/avnconsult-
info.htm. All rms will be notied and the top rated rm will be con-
tacted to begin fee negotiations. The selection committee does, how-
ever, reserve the right to conduct interviews for the top rated rms if
the committee deems it necessary. If interviews are conducted, selec-
tion will be made following interviews.
If there are any procedural questions, please contact Sheri Quinlan,
Grant Manager, or Michelle Hannah, Project Manager for technical




Texas Department of Transportation
Filed: January 18, 2006
The University of Texas System
Notice on Entering into Major Consulting Services Contract
In accordance with the provisions of Chapter 2254, Texas Government
Code, The University of Texas System Administration has entered into
a contract for consulting services more particularly described in the Re-
quest for Proposal for Consulting Services related to the compensation
study for System Administration ofce, led with the Texas Register
on August 25, 2005. The consultant will conduct job analyses, eval-
uations, and market pricing; develop a model pay structure based on
System Administration’s compensation philosophy; recommend cor-
rective actions, if required; provide a report to UT System ofcials,
both orally and in writing; and consult on implementation.
The name and address of the consultant is as follows:
Deloitte Consulting LLP
333 Clay Street, Suite 2300
Houston, Texas 77002-4196
The University will pay an amount not to exceed $129,325. The initial
term of the contract shall be for a period beginning January 9, 2006
through August 31, 2006. The nal report is due no later than April 14,
2006.
Any questions regarding this posting should be directed to:
Gary Gwaltney
Ofce of Employee Services
The University of Texas System





Counsel and Secretary to the Board
The University of Texas System
Filed: January 13, 2006
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How to Use the Texas Register
Information Available: The 14 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:
Governor - Appointments, executive orders, and
proclamations.
Attorney General - summaries of requests for opinions,
opinions, and open records decisions.
Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for
opinions and opinions.
Emergency Rules- sections adopted by state agencies on
an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.
Adopted Rules - sections adopted following public
comment period.
Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.
Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.
Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
In Addition - miscellaneous information required to be
published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules
review.
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 30 (2005) is cited
as follows: 30 TexReg 2402.
In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “30
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 30
TexReg 3.”
How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.
Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For website subscription information, call
the Texas Register at (800) 226-7199.
Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.
The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience.
Each Part represents an individual state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).













31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation
How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15: 1 indicates the title under which the agency
appears in the Texas Administrative Code; TAC stands for the
Texas Administrative Code; §27.15 is the section number of
the rule (27 indicates that the section is under Chapter 27 of
Title 1; 15 represents the individual section within the chapter).
How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 21, April 15,
July 8, and October 7, 2005). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.
TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
